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EXECUTIVE SUMMARY

Children are among the principal victims afiolations of international human rights law

and international humanitarian law, including those amounting to core international

crimes under international law, such asinter alia, war crimes, crimes against humanity

and genocide. They also constitute half of the world’s forcibly displaced population. The

KDUP LQALFWHG RQ FKLOGUHQ LQ ZDU DQG RWKHU VLWXDWLRQ
suffer the full gamut of international crimes, including torture, sexual violence, enforced

disappearance, intentional starvation, other inhumane acts, and indiscriminate attacks.

They are vulnerable to recruitment and use as child soldiers, a moniker that contains

within it a panoply of egregious violations and human rights abuses. Such abuses have a

destructive impact on children’s overall well-being, development and mental health.

&KLOGUHQ EHQHAW IURP SURWHFWLRQ XQGHU LQWHUQDWLRQD(
criminal law. However, while preventing, monitoring and responding to violations of

FKLOGUHQ-V ULJKWV LQ FRQALFW KDYH IRUPHG SDUW RI WKH 8¢
peace and security agenda for over two decades, their plight has not received

FRPSUHKHQVLYH DWWHQWLRQ IURP DOO 81 IDFW AQGLQJ DQG L
criminal courts and tribunals. Impunity negatively affects children’s right to development

DQG WKH ZHOO EHLQJ DQG VWDELOLW\ RI FRPPXQLWLHYV WKH\ O
the adults they will become. It further affects children’s right to a judicial remedy and

reparations and strips them of an opportunity to participate in the judicial process.

In 2019, its centenary year, Save the Childrelaunched itsStop the War on Children

campaign to reassert the norms, standards, policy, practice and rules relating to the

SURWHFWLRQ RI FKIh®tGreetpiark f tisRc@viphi§nire centred around

XSKROGLQJ VWDQGDUGY DQG QRUPV IRU Wolding SURWHFWLRQ RI F
perpetrators of violations and crimes to accountand taking practical action to protect

FRQALFW DIIHFWHG FKLOGUHQ DQG WR HQDE®EveWKHLU UHFRYH!

1 Save the Children,Stop the War on Children

2 For ease of reference, the term “crimes affecting children” is used throughout this paper to denote both crimes
against FKLOGUHQ WKDW DUH FRQVWLWXWHG LI WKH YLFWLP LV D FKLOG H J UHFUXL
civilian population that disproportionatelpffect FKLOGUHQ H J DWWDFNV RQ KRVSLWDOV


https://www.stopwaronchildren.org/charter/

the Children and the Oxford Programme on International Peace and Security at the N ) )
%ODYDWQLN 6FKRRO RI *RYHUQPHQW V ,QVWLWXWH IRU (WKLFV /DZ DQG $UPHG &RQAUFWN(lagg on the gound, which cannot, however, be solely remedied through the
agreed to a partnership grounded in pillar two of Save the Children’s new strategy, holding adoption of a child-competent approach;

perpetrators of violations and crimes affecting children to accountThe partnership } 7KH GHJUHHWRIR®LMRWHR\HG  M\deidiRguiienCciiaryes\o pursue,
aimed to generate the insight and analysis required to leverage much-needed change in coupled with a lack of prioritisation of the investigation and prosecutiorf violations

the way this question is addressed by international criminal justice. and crimes affecting children; and, _ _ _
} /ILPHW DFFHVV WR WKH PRV WhBRIRdEENWUitY lHnitddfarG H Q F H

Drawing on extensive desk research and the insights of practitioners, academics, and ‘conduct’ violations as compared to ‘treatment’ violations.

activists working on these issues, we have sought to identify barriers which prevent
perpetrators being held to account and meaningful and practical strategies and solutions
to overcome or mitigate those barriers. This Research Paper focuses on the investigation
and documentation of violations and crimes affecting children, and on the decision to

6WUXFWXUDO EDUULHUV VXFK DV

indict.: } /DR RI EX\ LQ ,Eéonpoumdeédidyya ODFN RI 81 DQG FLYLO VRFLHW\ DFF
focussed constituency which results in a lack of sustained engagement and

Section | of this Research Paper addressestt RVW FRPPRQO\ LGHQWLAHG EDUULHUVtothe prioritisation of accountability for crimes against/affecting children in international fora,

effective investigation, documentation, and indictment of violations and crimes affecting and inconsistent funding being provided to build and sustain the expertise needed to

children. 3 DUB®U$ HA\ DGGUHVVHV WKH LPSRUWDQFH RI SXUVXLQJ DFFRXQWDELOLW\ IRU FUL deliver such accountability;

and violations affecting children, as well as theeed for intersectional approaches — } )DLOXUH WR VXVWDLQDEO\ DQG HIIHFWLYHO\ PDLQVWUHDP FK

DQG VSHFLAFDOO\ JHQGHU DQG DJH GLVDJJUHJDWHG DQDO\VHV 2 LQ FROOHFWLQJ DQG investigation, documentation, and prosecution strategiedoth by non-judicial and

information and evidence for the purposes of investigation, documentation and criminal judicial accountability mechanisms, resulting in a tendency to see such accountability

accountability. It is essentialtoHQV XUH WKDW FKLOGUHQ DUH QRW UHQGHUHG LQYLVLEOH E\ DGXOW as something warranting additional, thus separate, consideration;

FHQWULF DSSURDFKHYV WR DFFRXQWD E L&ndt that they ldie Mot WKH\ DUH QRW 1XQ VLWXDWHG- } &RQADWLRHYVRILIDWLQJ YLRODWLRQV DQG FULPHV DIIHFWLQJ

seen as a homogenous groupCapturing the full breadth of their experiences is crucial, in children, which is something accountability mechanisms often shy away from, for a

order to understand thereasons why targeting children may be of strategic importance to range of reasons we identify;

perpetrators, as well as the intensity and severity of the harm children may suffer. Part B } SHVRXUFH DQG EXUHDXFUDWLF FRQVWUDLQWY DQG ODFN RI \

VHWV RXW WKH SULQFLSDO EDUULHUV WR DFFRXQWDELOLW\ LGHQWLAHG E\ NH\ H[SHUV which are not exclusive to accountability for crimes and violations affecting children,

independent research, whichareD WWLWXGLQDO A Q Dapd, inDranyc@sés, VW UXFW XUD O but rather linked to the design and operationalisation gid hoc PHFKDQLVPV LQFOXGLQ.

mutually reinforcing. $Q DQDO\VLV Rl WKH DSSURDFK WDNHQ E\ 81 IDFW AQGLQJ DQG LQYHVWLJI among others, drawn-out recruitment processes and other challenges in the ‘start-up’
ERGLHV DQG E\ LQWHUQDWLRQDO FULPLQDO FRXUWV DQG WULEXQDOV KHUHDIWHU UF phase of mandates, and the lack of standardised methodological and operational tools
IDFFRXQWDELOLW\ PHFKDQLVPV: WR WKHVH LVVXHV LV FRQWDLQHG DW $QQH] , IRU LQIRUPDWLRQ FROOHFWLRQ
} /IDN RI SURSHU FKLOG F Rortheifa¢tHhatywhereSekpertigé. ig H
DYDLODEOH LW LV UDUHO\ VSHFLAF WR FKLOGUHQ RU VWUXF

mechanisms;
} Silos and limited cooperation among actorsjncluding among accountability
AMONG THE MAIN BARRIERS IDENTIFIED ARE: mechanisms, and between accountability mechanisms and other actors and groups
conducting documentation on the ground; and,
2YHUDUFKLQJ DQG DWWLWXGLQDO EDUULHUV VXFK DV } Lack of outreach and engagement with families and communities which seriously
limits the ability to relate and build trust with communities on the ground, and affects
} 7KHYJLWLELOLVDW bBRin SRuattoRs.obvaiprb@acted armed violence the information collection process.
and in accountability processes; including a level of indifference pertaining to children’s
issues,linked in part to the conceptualisation of children as passive objects, lacking in In Section I, we analyse which lessons and solutions can ¢h@wn from the pursuit of
agency and requiring protection; DFFRXQWDELOLW\ IRU VH[XDO DI®&%XH QLikel \Wol&tibng &h@ cNmheR OH Q F H
} 7KH UHO®WIHP SRZHUPHQW RI FKLOGUHQ FRPSRXQGHG E\ WKHLU OHJDO DIIHFWLQJ FKLOGUHQ DFFRXQWDELOLW)\ IRU 6*%9 KDV KLVWRU
disenfranchisement and their lack of representation in political entities and civil society international criminal law. However, its investigation has now become an important pillar
organisations; of international justice. Of course, the documentation, investigation, and prosecution
of violations and crimes affecting children raise particular challenges, not all of which
DUH FRPPRQ WR WKH GRFXPHQWDWLRQ LQYHVWLJDWLRQ DQG
DFFRXQWDELOLW)\ IRU 6*%9 KDV EHQHAWHG IURP WKH VXSSRUW
K LOH WKH FKDUJHV RQ ZKLFK DQ DFFX/ M&@LOLD O VFRRQ G WRIBIVBLOR QHUIH WK @ FHH FWK WV be fully formed when it comes to accountability for crimes/violations affecting children.
Felevaint aspects of accountabilty such as il proceedings, tuth comimiseions, eparatons, and domesti remedies In 3DUW $ RI 6 HiFeveltfR Qevelopihts that, in recent years, allowed for
DQG LQVWLWXWLRQDO UHIRUPV )XUWK hpérpetnatord o¥/istetriationa cirhes/ 0B 9theR Q RI FKLOGUHQ DV 6*%9 FULPHVY WR EHFRPH PRUH RI D IR MP4VB]Radighigpt HUQDWLRQDC
S;w\anﬁlﬁlin\i/owt;rmuogﬂ ?/urTgnunghés 2nggurringmtegl\an&WQar?/aﬂs\zliogd\flcﬁsé?dIznljhlsprﬁge(rj QRW SODFHG LQ WKH FRQWH[W RI RWKHU LG HQWLWH'BR‘/ Fﬁu@ E(Sz Qx lFDDOU ULHUV H[LVW RU KDYH H[LVWHG EHWZHHQ DFFI

JHQGHU DELOLW\ FODVV DJH WKDW LQIRUP WKH DQDO\VLV DQG XQGHUVWDQGLQJ RI WKH H[SHULHQFH RI SDUWw L&cowiabiklydaet vielatiogs\argicrimes affecting children, and whic HVVRQV FRXOG EH
particular context that is being documented.




learned IURP WKH KDOWLQJ SURJUHVY WRZDUGV 6*%9 MXVWLFH :H DOVR KLJKOLJKW importanand non-judicial accountability mechanisms; all accountability mechanisms; entities
differences EHWZHHQ 6*%9 FULPHYVY DQG YLRODWLRQV DQG FULPHV DIIHFWLQJ FKLOGUHQ WKDXFRXIKW®+&+5 DQG 81 :RPHQ -XVWLFH 5DSLG 5HVSRQVH ZKL

to be considered, including, for example, the nature and strength of the forces and actors mechanisms through the provision of staff; and non-governmental and civil society
behind these changes. RUJDQLVDWLRQV ,Q SDUWLFXODU ZH UHFRPPHQG
In Section I1) we turn to discussing potential strategies and solutions to overcoming That States
WKH LGHQWLAHG EDUULHUV WR DFFRXQWDELOLW)\ IRU FULPHVY DQG YLRODWLRQV DITHFWLQJ FKLOGUHQ ,Q
SDUWLFXODU LQ 3DUW $ RI 6HFWLRQ ,,, ZH DQDO\VH D ,QHVW SROLWlpR&ng aedodtaliliy @r violations and crimes affecting
children securely on the international agenda, including through consistently raising
} 7TKH QHRHEXWO G SR O Lavthd-dia@ arddipldmglid levels to maintain focus the need to strengthen such accountability in political and diplomatic fora, most
on the issues, and open and sustain dedicated funding streams; SURPLQHQWO\ DW WKH 81 6HFXULW\ &RXQFLO DQG WKURXJ
} 7TKH QRHEBUWDWH VWUXFWXUHV ZLWKLQ WKH 2IAFH Rl WKH +LJK &RPPLVVLRQHU IRU +XPD@GUHVVLQJ FULPHVY DJDLQVW FKLOGUHQ DQG UHODWHG
5LIKWV 2+&+5 WR EHWWHU VXSSRUW the documentation and investigation of violations of accountability mechanisms.
DQG FULPHV DIIHFWLQJ FKLOGUHQ E\ QRQ MXGLFLDO DFFRXQWDELOLW\ PHFKDQLVPV ELOBORGDXWIGY DQG DGYRFDWH ZLWK RWKHU VWDWHY WR VX
by providing methodological and operational guidance to accountability mechanisms; DQG SURYLVLRQ RI HITSHUWLVH LQ WKH LQYHVWLJDWLRQ D
by supportingthe GHYHORSPHQW RI D SRRO RI H[SHUWLVH insupport of mechanisms; violations and crimes against children, including through the establishment/ backing
by creating a structure for théast deployment of experts, including experts RI VWUXFWXUHYV WKURXJK ZKLFK VXFK H[SHUWLVH FDQ EH
seconded from domestic jurisdictions; and by further enhancing cooperation wiite non-judicial accountability mechanisms. This could includkedicated funding for

,QWHUQDWLRQDO &ULPLQDO &RXUW-V 6SHFLDO $GYLVHU RQ &KLOGUHQ LQ DQG DIIHFWHWGKE\ BWHPBH\ELRQ RI D URVWHU RU QH[XV RI H[SHUWLVH on thein

&RQALFW crimes affecting children to be deployed into non-judicial and judicial accountability
} 7TKH QHHG RQ WKH SDUW RI PDQGDWHYV WKHPVHOYHY ERWK MXGLFLDO DQG QRQ MXGL Friethénismé/ R
DGRSW VSHFLAF SROLFLHV VWUDWHJLHYV including with regard to cooperation with relevant F $GYRFDWH IRU DQ DQDO\WL whbich have handa@teRrelaing iQ WLWLHV
accountability actors, and to monitor and evaluate their implementation; and, some manner to addressing violations and crimes against children, with the objective
} The QHHG IRU EHWWHU DQG PRUH VXVWDLQHG RXWUHDFK ZLWQHVV SURWHFWLRQ DQG s&fdétethiing how such mandates can best support the building and provision of
social support to enhance communication and cooperation with local actors and UHOHYDQW H[SHUWLVH DQG LQIRUPDWLRQ EHQHAFLDO WR
affected communities. mechanisms;
G ODN DYDLODEOH G R AHtheWhestighfien-abdvldcWrientation of
In Part B of Section Ill, we draw from the successes of domestic prosecutions in the violations and crimes affecting children, including through secondments and loans to
'"HPRFUDWLF 5HSXEOLF RI WKH &RQBE&umbdase, BtGWEDUWLFXODUO\ WKH judicial and non-judicial accountability mechanisms;
believe can inform our analysis and discussion on innovative strategies at the international H (QRUFH GRPHVWLFDOO\ LQFRU b Relaiididhildreps/ridhiQdndV LR Q D O
OHYHO ,Q SDUWLFXODU ZH QRWH act to ensure domestic accountability for child rights violations, at all times ensuring

that all internationally recognised fair trial rights are respected;
} TKHYAHORSPHQW RI PXOWLGLVFLSOLQDU\ SDUWQHUVKLSY ZLWK FRPSOHPHQWDU\ H[SHUWLWHI\ WHKHQ®RBQ RQ WKH 5LJKWV RI WKH &KLOG WKH 2SW
WR DGGUHVV WKH VSHFLAF QHHGV DQG ULJKWV RI FKLOG YLFWLPV LQFOXGLQJ EXW QRWYR®YMMHGEWRR|I & KLOGUHQ LQ $UPHG &RQALFW WKH 2SW

victims of sexual violence; Children, Child Prostitution and Child Pornography, and the Optional Protocol of the
} 7KH EXLOGLQJ R LMEUHGBLRDQ @ SWUWLFXODU FDVH, WKURXJK ORQJ WHUP PHQWRULQJ Convention of the Rights of the Childn a Communication Procedurgas measures to
which can have positive ripple effects on other cases in the jurisdiction; improve accountability for child rights under domestic and international human rights
} The focus on ensuring that victims and their families remain central to the process law.
LQFOXGLQJ WKURXJK HITHFWLYH RXWUHDFK SURJUDPPHVY DQG WKDW WKHLU LQIRUPHG FRQVHQW LV
obtained at every stage; 2 That 81 ERGLHY HPSRZHUHG WR HVWDEOLVK MXGLFLDO DQG QR
} S QQHVWPHQW LQ EXLOGLQJ RU tBabdamtallahosaiz\ahd Qobrditgated- RDOLWLRQV mechanisms VXFK DV WKH 81 6HFXULW\ &RXQFLO 81 +XPDQ 5LJK
in relation to focused advocacy designed to draw attention and elicit sustained funding $VVHPEO\
to support accountability for crimes against children;
} The building of partnerships and coalitions, whether engaged in on-the-ground work or D Clearlyprioritise the investigation and documentation of violations and crimes
higher-level advocacy, theentring of the problem,D VWURQJ ZLOOLQJQHVV WR FROODERUDWH affecting children in accountability mechanism mandates and resolutions, including by
among stakeholders, both national and international; and, adopting deliberate strategies, policies, and operational guidance to this end;
} 7KH EXLOGLQJ RI UHODQEGRGKQS WKRIURXXWWRU H[DPSOH WKH WUDLQLQJ E $XWKRULVH EXGJHWV ZLWK GHGLFDWHG inXeGV IRU WKH SU
and mentoring of those charged with investigations and prosecutions, together with investigation and documentation of violations and crimes affecting children;
LQIRUPDWLRQDO HPSDWKHWLF RXWUHDFK WR YLFWLPV DQG WKHLU IDPLOLHV ZKLFKFBMAXHYQR VB WE ykEluding SiRugkdraDpresentations, on mandates’
strategies for tackling structural barriers a greater likelihood of success. progress in the investigation and documentation of violations and crimes affecting
children.

,Q OLJKW RI WKH DERYH DQDO\VLV LQ WKH AQDO SDUW RI WKLV 5HVHDUFK 3DSHU 6HFWLRQ ,9 ZH
set out our recommendationsto States; 81 ERGLHY HPSRZHUHG WR HVWDEOLVK MXGLFLDO




3 Thatal DFFRXQWDELOLWZKHHHFKBQ IMPEFLFLDO RU QRQ MXGLFLDO LQ QDWXUH DQG RSHUDWLRQDO JXLGHOL Q Hor thy ik\eatigation AmtiIFW EHVW SUDFW
documentation of violations and crimes affecting children;

D '"HYHORS DQG RU HQKDQFH VWDII a5 b & meéansf EnQueng=RPSHWHQF\ G '"HYHORS NQRZOHGJH VKPRQDURKWRQHGCGW[SHUWY DQG LQ WK
that investigations are child-competent; that lessons learned and best practices OHCHR between non-judicial accountability mechanisms for which OHCHR staff serve
VWHPPLQJ IURP ORFDO DQG LQWHUQDWLRQDO DFFRXQWDELOLW\ HIIRUWV DUH HIAFLHQDWOWRBAGHFUHWDULDW
systematically compiled and shared; and that a child-centred analysis of crimes and

violations is systematically integrateéhto accountability efforts; That QRQ JRYHUQPHQWDO DQG FLYLO VRFLHW\ RUJDQLVDWLRQV
E ,PSRYH WKH UHFUXLWPHQW RI LQYHVWLJDWRUV ZLWK VSHFLAF H[SHUWLVH RQ KRZ WR LQYHVWLJDWH
crimes against children,including engaging in active efforts to recruit from national D 6XSSRODGYRFDF\ HITRUWV IRU DQG DGYRFDWLQJ ZLWK 6WDWH
jurisdictions, in order to capitalise on domestic criminal investigators’ formal training funding streams for the building and provision of expertise in the investigation and
and up-to-date experience interviewing children and ensure that they are all equipped GRFXPHQWDWLRQ RI FRQALFW UHODWHG YLRODWLRQV DQG FL
with the relevant legal and investigative skillset, including skills to document and through expert rosters;
investigate of violations and crimes affecting children, and ensure that this expertise E &RQWIOMWO\ UDLVH WKH QHHG WR for iolatibQslavdkclihesDFFR XQWDEL O
translates in child-competent approaches across all operational aspect of their work, DIIHFWLQJ FKLOGUHQ LQ SROLWLFDO DQG GLSORPDWLF IRUD
including by requiring trainings by such experts for mechanisms staff; 6HFXULW\ &RXQFLO WKH 81 *HQHUDO $VVHPEO\ DQG 81 +XPD:
F :LWK VSHFLAF UHIHUHQFH WR QRQ MX@rstHt D@dsRIF FRXQWDELOLW\ PHFKDQLVPV bilateral and multilateral meetings with States;
have the necessary capacity in international human rights and criminal law; F :RUN ZLWK 6WDWHV WR Hengowered ¥/ éstalshBatcoltamilityVv L H V
G (QVXUH WKHUHMHHDBUWZGWI& LFPMFLDOLVW H[SHUWLVH —whether in the form of mechanisms H[SOLFLWO\ SULRULWLVH WKH L@MWHlEtbhsIDWLRQ DQG G
D VSHFLAF XQLW LQ WKH JHQHUDO BYANHI V& BIXEW S GH GRU DV D 6SHFLDO $ and crimes affecting children in the accountability mechanisms’ mandate and legal
in the operational aspects of investigationand documentation, including a greater frameworks;
involvement in periodic reviews of investigation plans and strategies and the related G 6XSSRRPHFKDQLVPV: RXW HoHiaRkeinmariddaed/ahd bddvities are
legal analysis, and to facilitate and promote a broad-based competence on addressing understood at the local level.

crimes against children throughout institutions;
H 8QGHARUH WKDW WKH ,&&-V 3ROLF\ RQ &KLOGUHQ ZKHUH UHOHYDQW FDQ DQG VKRXOG LQIRUP
the approach of the accountability mechanisms in respect of developing a child-
competent approach to the investigation and analysis of international crimes affecting
them;
| $GRSW WKHPDWLF SROLFLHV DFFRPSDIINpodih@GstENngehSE HUDWLRQDO JXLGHOLQHYV
requirements on investigators and prosecutors with regard to the prioritisation of the
investigation and documentation of violations and crimes against children;
J ,QHVW LQ HIIHFWLYH RoNdtiHe thandatésiandotivitiéd od Me
mechanisms are understood at the local level;
K $6GYRFDWH IRU IXQGV IRU DQG ZKHUH IXQGYVY DUH DYDLODEOH HQVXUH DGHTXDWH ZLWQHVV
SURWHFWLRQ DQG SV\FK Bn ivitegrdl Ebmpahéntirkensuiriag & V
good understanding by the affected communities of the mandate and activities of
accountability mechanisms and of the protection structures available to them;
L '"HYHORS NQRZOHGJH VKDULQJ FKDQQHOV DiRledind DFFRXQWDELOLW\ PHFKDQLVPV
the creation of dedicatedfocal points to secure periodic meetings, foster exchange of
knowledge and best practices between in-house expertmd ultimately capitalise on
the lessons learned from the new strategies and policies developed by these bodies;
M Similarly, that LQIRUPDWLRQ DQG GDWD WKDW FRXOG DVVLVW WKH ZRUN RI DFFRXQWDELOLW\
PHFKDQLVPV EH VKDUHG E\ RW K,hvithi®theRdngir&intsy DQG HQWLWLHYV
imposed upon the latter by their own mandates.

4 That HQWLWLHYV VXFK DV 2+&+5 DQG 81 :RPHQ -XVWLFH 5DSLG 5HVSRQVH ZKLFK VXSSRUW
DFFRXQWDELOLW\ PHFKDQLVPV WKURXJK WKH SURYLVLRQ RI VWDII

D &RQWIRQBHWALYHO\ VHHN IXQGLQJ DQG VXSSRUW WR HQDEOH WKH FRQVLVWHQW EXLOGLQJ URVWHU
RI LQGLYLGXDOV VWDII ZLWK VSHFLAF H[SHUWLV H in the investigation and documentation of
violations and crimes affecting children, with the objective that rostered individuals be
immediately operational once a mandate is activated;

E SFWLYHOUWHHNLWRUHOHYDQW H[SHUW WntdkReRosEDWLRQDO MXULVGLFWLRQV

F '"HYHORS RU DGRSW LQWHUQDO FKLOG FRPSHWHQW VWDQGDUG RSHUDWLQJ SURFHGXUHV PHWKRGYV

10 11



ABBREVIATIONS USED IN THIS REPORT

Cols
CDF
CRC
DRC
(/$&
FFEM

Gaza Commission

ICC

ICTR
ICTY
IICI

1M

1IMM
IMT
IMTFE
,1*2
=55
METS

MRM

Myanmar FFM
1*2

OHCHR

Commissions of Inquiry

&LYLO 'HIHQFH )RUFH 6LHUUD /HRQH

Convention on the Rights of the Child

Demaocratic Republic of the Congo

2[IRUG ,QVWLWXWH IRU (WKLFV /DZ DQG $UPHG &RQALFW

YDFW AQGLQJ OLVVLRQ

8QLWHG 1IDWLRQV ,QGHSHQGHQW &RPPLVVLRQ RI ,QTXLU\ RQ WKH

FRQALFW

International Criminal Court

,QWHUQDWLRQDO &RXUW RI -XVWLFH
International Criminal Tribunal for Rwanda

International Criminal Tribunal for the Former Yugoslavia
Institute for International Criminal Investigations

International, Impartial and Independent Mechanism to assist in the
investigation and prosecution of persons responsible for the most

VHULRXV FULPHV XQGHU ,QWHUQDWLRQDO /DZ FRPPLWWHG LQ WKH 6\ULDQ $UDE

Republic since March 2011

Independent Investigative Mechanism for Myanmar

,QWHUQDWLRQDO OLOLWDU\ 7TULEXQDO DW 1XUHPEHUJ
International Military Tribunal for the Far East

International non-governmental organisation

-XVWLFH 5DSLG 5HVSRQVH

Methodology Education and Training Section of the OHCHR

Monitoring and Reporting Mechanism on grave violations against ehil
dren

Independent International Fact-Finding Mission on Myanmar
1RQ JRYHUQPHQWDO RUJDQLVDWLRQ

2IAFH Rl WKH +LJK &RPPLVVLRQHU IRU +XPDQ 5LJKWYV

12

*D]D

OoTP
PHR
PTC

558

SCSL

6*%&&8

6*%9
61+5

South Sudan Com
mission

656* &$%&
656* 69%&

Syria Commission

81
81,&()

81,7%"

816&

2IAFH Rl 7KH 3URVHFXWRU ,QWHUQDWLRQDO &ULPLQDO
Physicians for Human Rights
Pre-Trial Chamber, International Criminal Court

5DSLG 5HVSRQVH 8QLW RI WKH 2IAFH RI WKH +LJK &RPPL
Rights

Special Court for Sierra Leone

6H[XDO DQG *HQGHU %DVHG 9LROHQFH &ULPHV DJDLQVW
,QYHVWLJIJDWLYH 7THDP WR 3URPRWH $FFRXQWDELOLW\ IRU
Da’esh/Islamic State in Iraq and the Levant

6H[XDO DQG *HQGHU %DVHG 9LROHQFH
6\ULDQ 1HWZRUN IRU +XPDQ 5LJKWYV

Commission on Human Rights in South Sudan

6SHFLDO 5HSUHVHQWDWLYH Rl WKH 6HFUHWDU\»*HQHUD (
&RQALFW

6SHFLDO 5HSUHVHQWDWLYH Rl WKH 6HFUHWDU \-.*HQHUD (
$UPHG &RQALFW

,QGHSHQGHQW ,QWHUQDWLRQDO &RPPLVVLRQ RI&4QTXLU
Republic

8QLWHG 1DWLRQV
81 ,QWHUQDWLRQDO &KLOGUHQ V (PHUJHQF\)XQG

81 ,QYHVWLJIJDWLYH 7HDP WR 3URPRWH $FFRXQWDELOLW)
by Da’esh/Islamic State in Irag and the Levant

81 6HFXULW\ &RXQFLO
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BACKGROUND

In 2019, its centenary year, Save the Children launched its Stop the War on Children

campaign to reassert the norms, standards, policy, practice, and rules relating to

WKH SURWHFWLRQ RiTh&threeGillars@f thig canip@ighlareWwentred

DURXQG XSKROGLQJ VWDQGDUGY DQG QRUPYV héldihg KH SURWHF
perpetrators of violations of international human rights law and international humanitarian

law affecting children to account, including those amounting to coneternational crimes

under internationallans DQG WDNLQJ SUDFWLFDO DFWLRQ WR SURWHFW
and to enable their recovery.

$IJDLQVW WKLV EDFNJURXQG 6DYH WKH &KLOGUHQ DQG WKH 2]l
Peace and Security at the Blavatnik School of Government’s Institute for Ethics, Law, and

$UPHG &RQALFW (/$& DJUHHG WR D SDUWQHUVKLS JURXQGHG
new strategy — holding perpetrators of violations and crimes affecting children to account

— to generate the insight and analysis required to leverage much-needed change in the

way this question is addressed by international criminal justice.

(/$& LV DQ LQWHUGLVFLSOLQDU\ UHVHDUFK ,QVWLWXWH DW 2J[IF
WKH ODZV QRUPV DQG LQVWLWXWLRQV WKDW UHVWUDLQ UHJ
SDUW RI WKLV PLVVLRQ (/$& KDV HVWDEOLVKHG D 3URJUDPPH
Security to provide a space for research on the critical challenges facing the laws, norms,

and institutions affecting the maintenance and enforcement of international peace and

global security.

%RWK DWURFLW\ SUHYHQWLRQ DQG LQWHUQDWLRQDO MXVWLFH
and the Programme. In particular, the Programme is spearheading new, ground-

breaking research centred on the improvement of international investigations aimed

at supporting criminal accountability for atrocity crimes. This report, which dovetails

5 Save the Children,6 WRS WKH :DU R KL H RWHFEW,2QI9. FKLOGUHQ LQ VW FHQWXU\
6 For ease of reference, the term “crimes affecting children” is used throughout this paper to denote both crimes
DJDLQVW FKLOGUHQ WKDW DUH FRQVWLWXWHG LI WKH YLFWLP LV D FKLOG H J UH
civilian population that disproportionatelaffect FKLOGUHQ H J DWWDFNV RQ KRVSLWDOV



https://resourcecentre.savethechildren.net/node/14409/pdf/report_stop_the_war_on_children.pdf

WKLV ODWWHU VWUDQG RI UHVHDUFK IRFXVHV RQ WKH ZRUN RI 81 IDFW AQGLQJ DQG LEXpers/Were 3@aatéd¥fdd interviews in light of their ability to provide a range of diverse
ERGLHY DQG LQWHUQDWLRQDO FULPLQDO FRXUWYV DQG WULEXQDOV fTDFFRXQWDELO L Werbpddavep dudiny/international and local insight, and expertise in the various stages
6SHFLAFDOO\ ZH VRXJKW WR LGHQWLI\ VWUDWHILHY DQG VROXWLRQV WR RYHUFRPH EBUGRRHFXVPMERNDOWHRQ LQYHVWLIJDWLRQ DQG LQGLFWPHQW RU F

investigation, documentation, and indictment of violations and crimes affecting children WKRXJK QRW DOO H[SHUW UHVSRQVHV UHAHFW WKHLU RZQ YLH
LQ FRQALFW DQG RWKHU VLWXDWLRQV RI SURWUDFWHG DUPHG YLROHQFH LQFOXGLQJ WRUZRUERHVNKH\ PD\ EH DIAOLDWHG 7KH VDPSOLQJ RI NH\ H[SHU
crimes against humanity and genocide. This report doesnot address other relevant comprehensive representation oéll possible perspectives, but rather an overview of the

aspects of accountability such as trial proceedings, truth commissions, reparations, and main issues arising at the operational, structural, and strategic levels, as well as strategies

GRPHVWLF UHPHGLHV DQG LQVWLWXWLRQDO UHIRUPV )XUWKHU WKH VSHFLAF VLW X D WhdsQutRhsFdokedoBrueH@mD V

perpetrators of international crimes and other serious violations of international human

rights and humanitarian law will not be addressed in this report. ,QWHUYLHZYVY ZHUH FRQGXFWHG EHWZHHQ JHEUXDU\ DQG $S1
audio-recorded, with interviewees’ consent, and automatically transcribed using Otter
$SUWLAFLDO , QW HQrderndawvirere baReirzaDseril-structured questionnaire,
DJUHHG E\ WKH 8QLYHUVLW\ RI 2[IRUG DQG 6DYH WKH &KLOGUH«

FUNDING ,QIRUPDWLRQ ZDV VRXJKW RQ D EURDG UDQJH RI WRSLFV LQFO

This research was funded by Save the Children and supported with resources from the

. . . » Contextual information on the prevalence of violations and crimes affecting children in
Oxford Programme on International Peace and Security and the Oxford Blavatnik School of b 9

experts’ countries or regions of focus;

Government, e The scope and quality of investigation/documentation and/or prosecutorial efforts, and
respondents’ own role within such efforts, where relevant;
» Structural, attitudinal, and other barriers to the investigation/documentation of
violations and crimes affecting children, as well as factors that bolstered or supported
M ETH O DO LOGY efforts to investigate and/or prosecute;
5HVHDUFK REMHFWLYHV + Strategies or practices adopted to overcome or mitigate barriers and challenges to

investigating and/or prosecuting violations and crimes affecting children;
$JDLQVW WKH EDFNJURXQG ODLG RXW LQ WKH LQWURGXFWLRQ RXU UHVHDUFK REMH FW L\elipkzf-agyHpepwren investigation/documentation efforts and criminal
LQYHVWLJDWLRQV XS WR WKH LQGLFWPHQW SKDVH RI WULDO
$QDO\VH RO EBSWHOHFW 81 IDFW AQGLQJ DQG LQYHVWLJDWLYH ERGLHV WR WKH » Lessons that could be learned from the halting progress towards accountability for
LQYHVWLJDWLRQ DQG GRFXPHQWDWLRQ RI YLRODWLRQV DQG FULPHV DIIHFWLQJ FKLO GexHahand gender-based violence and crimes;

» Recommendations for further areas of research.
$QDO\WH WRDHFKESFBURVHFXWRUY LQ LOWHUQDWLRQDO FULPLQDO FRXUWYV DQG WULEXQDOV WR

WKH LQYHVWLJDWLRQ DQG LQGLFWPHQW RI FULPHV DIIHFWLQJ FKLOGUHQ (IWHOQVLYH GHVN UHVHDUFK ZDV DOVR FRQGXFWHG $00 RI WKH I

ODS DQG DQDO\WVH WKH FARRP VKM BD IHAWAIUYH LQYHVWLIJDWLRQ DQG PHFKDQLVPV ZHUH DQDO\WHG WRJHWKHU ZLWK UHOHYDQW UHSR
documentation of violations and crimes affecting children for the purposes of DQG RI WKH 6SHFLDO 5HSUHVHQWDWLYHV RI WKH 6HFUHWDU\ *HC
DFFRXQWDELOLW\ LQFOXGLQJ FULPLQDO LQYHVWLJDWLRQV XS WR WKH LQGLFWPHQWBRBVHW I6WH'L. &&H$& DQG RQ 6H[XDO 9LROHQFH LQ $UPHG &RQAL
DSSOLFDEOH 81 SROLF\ GRFXPHQWY DQG JXLGHOLQHV LQFOXGLC
,GHQWLYDMWQQ@R VROXWLRQV DQG VWUDWHILHVY WR RYHUFRPH WKHVH EDUULHUYV DOG PROLWRULQJ 9DULRXV DFDGHPLF WH[WERRNV DQG DUWLFO!
affecting children were also consulted. Relevant indictments and cases of international
Research methods criminal courts and tribunals were also analysed, together with any available policies
This was a qualitative study with a mixed methods approach involving expert interviews, FRQFHUQLQJ FKLOGUHQ )RU D IXOO OLVW RI WKH VRXUFHV FRQV

extensive desk research, consultations, and an online expert workshop.
,Q DGGLWLRQ WKH 8QLYHUVLW\ RI 2[IRUG DQG 6DYH WKH &KLOC

Twenty-one key experts were interviewed, including academics, lawyers, investigators, RQ D Q.G 6HS W!" PEHU ZLWK WKH SDUWLF L SDWLRQ RI DGC
DQG SURVHFXWRUV IDPLOLDU ZLWK WKH ZRUNLQJV RI 81 IDFW AQGLQJ DQG LQYHVW L JDW'KShep. weial Vvag pelghpnline and under Chatham House rules, experts provided

and international criminal courts and tribunals. We also interviewed representatives input on the current landscape of accountability for crimes and violations affecting

of international and local civil society organisations engaged in the investigation and FKLOGUHQ LQ DUPHG FRQALFWV LQFOXGLQJ H[LVWLQJ EDUULHI
documentation of crimes affecting children. positive examples of accountability, both current and past. Experts also contributed to

EUDLQVWRUPLQJ RQ WKH FKDQJHV WKDW ZRXOG QHHG WR RFF)
institutional levels to ensure that child-centred policies are included in investigative and

—_— o , o , , _ accountability mandates; the development and strengthening of child-sensitive procedural

7 This Research Paper focuses on the investigation and documentation of violations and crimes affecting children, and

RQ WKH GHFLVLRQ WR LQGLFW :KLOH WKH FKDUJHV RQ ZKLFK DQ DFFXVHG ZLOO VWDQG WULDO DUH VXEMHFW WR MXGLFLDO FRQAUPDWLRQ

for ease of reference the term “to indict” is used in this Research Paper to denote a decision to prosecute.
6HH $QQH[ , SS XWRPDWLFDOO\ JHQHUDWHG WUDQVFULSWY WKHQ ZHQW WKURXJK D SURFHVV RI |
6HH $QQH[ , SS errors had been made, for example, due to software being challenged by accents.
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frameworks withnDFFRXQWDELOLW\ PHFKDQLVPYV LQFOXGLQJ UHOHYDQW WRROV UHVRXUFHV VNLOOV
DQG VHQVLWLYLW\ WR HQJDJH ZLWK FKLOGUHQ DQG EHWWHU VWUDWHILHYVY WR EROVWHU DQG HQHUJLVH WKH
child rights constituency around issues of accountability for crimes and violations affecting

children. ABOUT THE AUTHORS

Experts invited to the workshop were subsequently given the opportunity to provide
written feedback on the interim report, which has been taken into account by the authors.
J)LQDOO\ DOO H[SHUWV ZKR KDG FRQVHQWHG WR EH LGHQWLAHG DQG TXRWHG KDG WKH RSSRUWXQLW\ WR

review and approve the quotes they provided, for accuracy and also how they were being JHGHULFD '-$ ®lth¥ Execptivéirector of the Oxford Programme on International
contextualised in the report. The list of experts that contributed to this research, whether B3HDFH DQG 6HFXULW\ ,QVWLWXWH IRU (WKLFV /DZ DQG $UPI
at the workshop, in writing, or via interviews, can be found on page 21. RI *RYHUQPHQW 8QLYHUVLW\ RI 2[IRUG 6KH OHDGYVY UHVHDUF

DQG LQWHUQDWLRQDO MXVWLFH LQFOXGLQJ WKH SURMHFW {
D SURMHFW WR DGYLVH RQ WKH SHUPDQHQW VXSSRUW QHHG

Research ethics approval mandates. She is the author oThe Accountability Turn in Third Wave Human Rights Fact-
Finding DQG WKH OH D GamikoakikoR CiviRSodiét Bocumentation of
This research project was considered by the Blavatnik School of Government’s Serious Human Rights Violations

Departmental Research Ethics Committee, in accordance with the procedures laid down

E\ WKH 8QLYHUVLW\ RI 2[IRUG IRU HWKLFDO DSSURYDO RI DOO UHVHDUFK LQYROYLQJ KXW@IQDMEBIUSJQQW/MU DW 'RXJKW\ 6WUHHW &KDPEHUV /RQG
W UHFHLYHG 5HVHDUFK (WKLFV $SSURYDO RQ JHEUXDU\ SHIHUHQFH QXPEHU 66'humanrightslaw,includingchildren’srights,internationalhumanitarianIawand

&85(& $ %6*B& $ international criminal law, and a research consultant with the Oxford Programme on
, QWHUQDWLRQDO 3HDFH DQG 6HFXULW\ ,QVWLWXWH IRU (WKI
%ODYDWQLN 6FKRRO RI *RYHUQPHQW 8QLYHUVLW\ RI 2[IRUG

6DUHWD $IWVKDDEBEXUULVWHU DQG 9LVLWLQJ )HOORZ RI 3UDFWLF
RQ  QWHUQDWLRQDO 3HDFH DQG 6HFXULW\ ,QVWLWXWH IRU (
%ODYDWQLN 6FKRRO RI *RYHUQPHQW 8QLYHUVLW\ RI 2[IRUG
SURMHFW YO0RYLQJ IURP IDFW AQGLQJ WR FDVH EXLOGLQJ D ¢
VXSSRUW QHHGHG WR IXOAO LQWHUQDWLRQDO LQYHVWLJDWL
Legal Consultant on projects directed towards furthering accountability efforts for crimes
FRPPLWWHG LQ 6\ULD DQG ,UDT 3UHYLRXVO\ VKH VHUYHG DV

WKH 6\ULD &RPPLVVLRQ WKH /LE\D &RPPLVYV
ZRUNHG DV SDUW Rl '"HIHQFH DW WKH ,&& DQG DV &RX
6LHUUD /HRQH

9HURQLTXH $XEHUW LV /HDG RQ &KLOGUHQ DQG $UPHG &RQAL
WR SUHVHQW DQG LV D KXPDQ ULJKWV H[SHUW ZLWK H[WHQ"
investigating children rights violations, war crimes and crimes against humanity involving
FKLOGUHQ DV YLFWLPV ZLWQHVVHV DQG SHUSHWUDWRUV :K
VKH ZRUNHG DV '"HSXW\ 'LUHFWRU RI WKH $IULFD 3URJUD
Democratic Republic of the Congo. She held posts at the Council on Foreign Relations
DQG 81,&() 6KH LV &R &KDLU RI WKH *OREDO &RI
(GXFDWLRQ IURP $WWDFN DQG KDV SXEOLVKHG H[WHQVLYHO\
International and Save the Children.

$ Xélie Lamaziere LV 6HQLRU +XPDQLWDULDQ $GYRFDF\ $GYLVRU DW
$GYRFDF\ RIAFH WR SUHVHQW DQG FRPELQHV VWURQJ H|
and advocacy and technical expertise in international humanitarian law, refugee issues,

child rights, gender issues and international legal accountability mechanisms. She worked

DV +XPDQLWDULDQ $I1IDLUV $GYLVRU IRU YDULRXV KXPDQLWD
notably Médecins sans FrontieresanddpGHFLQV GX ORQGH ERWK DW KHDGT X
OHYHOV LQFOXGLQJ LQ VHYHUDO FRQALFW DIIHFWHG
occupied Palestinian territoh & KDG 6XGDQ DQG 'HPRFUDWLF 5HSXEOLF R
DOVR ZRUNHG DV WKH *HQGHU 3URJUDPPH &RRUGLQDWRU IRU
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Keyan SalarkiaLV D & RQALFW DQG +XPDQLWDULDQ $GYLVHU DW 6DYH WKH &KLOGUHQ 8.

related to starvation and humanitarian access.

Vanessa Gée is a senior legal professional specialised in international criminal law,
international humanitarian law, and international human rights law. She is currently

WR
SUHVHQW ZLWK H[WHQVLYH ZRUNLQJ NQRZOHGJH Rl WKH VLWXDWLRQ Rl FKLOGUHQ LQ DUPHG FRQALFW

KXPDQLWDULDQ HPHUJHQFLHYVY DFURVY (DVW DQG 6RXWKHUQ $IULFD DQG $VLD DV ZHO@@\NL-IVRI(BMTlNG EXPERTS

D /HIJDO $GYLVHU LQ D '"HIHQFH WHDP DW WKH ,&& 6KH SUHYLRXVO\ VHUYHG DV /HJDO 2IAFHU

$VVRFLDWH /HIJDO 21AFHU DW ,&7< DQG ZDV GHSOR\HG E\ -XVWLFH 5DSLG 5HVS R ¥dy experts consulted for this research are listed below. The experts provided their
LQ WKH 2IAFH Rl WKH 3URVHFXWRU RI WKH ,&& 6KH KDV DGGLWLRQDO H[SHUWLYV Hvie®s iR K pddsGnal capacity, and these do not necessarily represent the views of their
SURWHFWLRQ JDLQHG ZKLOH ZRUNLQJ DV DQ $GYRFDF\ $GYLVHU IRU 6DYH WKH &KL O G UrksRective organisations.

The authors are gratefulto 3URIHVVRUV 'ArflRL HNOIHQ@IHU L HariFoD Q Q
6DUDK 4 XD UW H tbPthelir (ntehelctiala@d operational support, respectively;
aswellastoOLND\OD % UT\HYH B0MHOGDL\Q D Y D QF Bo®i @ MWK fbit Ehsékdd O
invaluable research assistance and to a range of colleagues from across Save the Children,
including Kiran Kotharj Pien Klieverik Gunvor Knag Fylksenesand (ZD 6DSLH]\QV ND.

7KLV SURMHFW DOVR EHQHAWHG IURP UHVHDUFK E\ D %ODYDWQLN 6FKRRO RI *RYHUQP?

Public Policy student, provided as part of his degree requirement in the summer of 2019.
We are grateful to Rhodes ScholaB DPHH U 5D V oL tGis #hligéntpreparatory work.
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$ O L FH Hial L&wyer, International Criminal Court. Former ICC Investigator and lead
on investigations of crimes affecting children.

BURIHVVRU $Q G UgdbmmisSidné&, kKCorRmission on Human Rights in South
Sudan and Professor of International Law, Graduate Institute of International and
Development Studies.

$OOR 6FKHGWEGHRI 2IAFH 81 /LDLVRQ IRU WKH 2IAFH RI WKH 68
RI WKH 6HFUHWDU\ *HQHUDO IRU &KLOGUHQ DQG $UPHG &RQA

% HGH 6K HX®@puDieector, Human Rights Watch.

BURIHVVRU &, ProfeSsbr ¢f BrALHO of International Law, Fletcher School of

/IDZ DQG 'LSORPDF\ 7XIWV 8QLYHUVLW\ '"LUHFWRU RI 3ROLF\

International Federation of the Red Cross and Red Crescent Societies and Senior Policy

DQG /HIJDO $GYLVHU 81 21AFH Rl WKH +LJK &RPPLVVLRQHU IRL

6WDUW XS WHDP ,,,0 6HQLRU /HIDO 3ROLF\ WR WKH +LJt

5LJKWV 21AFH RI WKH +LJK &RPPLVVLRQHU IRU +XPDQ 5LJKWV

,QWHUQDWLRQDO &HQWUH IRU 7TUDQVLWLRQDO -XVWLFH
/HJDO 21IAFHU ,&75

'DOLOD 6HRDHMD $FDGHP\ Rl ,QWHUQDWLRQDO +XPDQLWDULDC
'DQLHOH, 3IMWDIGVRL 3URJUDPPHV *UHDW /DNHV 75,$/ ,QWHUQD

BURIHVVRU 'DSRUBRNDWVVGU RI 3XEOLF  QWHUQDWLRQDO /DZ DW
2[IRUG &R 'LUHFWRU RI WKH 2[IRUG ,QVWLWXWH IRU (WKLFV

3URIHVVRU 'LDQH, (PUQH $RMMHYW :RRGUXII &KDLU LQ ,QWHUQ
DQG )DFXOW\ &R 'LUHFWRU RI WKH 'HDQ 5XVN ,QWHUQDWLRQD
*HRUJLD 6FKRRO RI /DZ VLQFH 6SHFLDO $GYLVHU WR WKF
3URVHFXWRU RQ &KLOGUHQ LQ DQG DIIHFWHG E\ $UPHG &RQA

'LDUUD 6HRERU $GYRFDF\ $GYLVRU RQ &KLOG 5LJKWV 6DYH 7t
(PLO\ . HQRHDLF\ 6SHFLDOLVW 7UDQVLWLRQDO -XVWLFH 81 :R

(ULQ *DOOIDYIHKWHWWLIDWRU ,QWHUQDWLRQDO &ULPLQDO &RXUW
,QYHVWLJIJDWLRQV 3K\WLFLDQV IRU +XPDQ 5LJKWV 6H
9LROHQFH ,QYHVWLJDWRU H[SHUW SURYLGHG E\ -XVWLFH 5D¢
6\ULD &RPPLVVLRQ H[XDO D®G *HQGHU %DVHG 9LROHQFH ,QYt
SURYLGHG E\ -XVWLFH 5DSLG 5IHdéSeRdeN kiten@iGnaB 1 :RP HQ
&RPPLVVLRQ RI ,QTXLU\ RQ /LE\D
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)DGHO $EGXOHAXDMULYH 'LUHFWRU 6\ULDQ 1HWZRUN IRU +XPDQ 5LJKWYV SUHVHQW -« Patricia Viseur Sellers 6SHFLDO $GYLVRU RQ *HQGHU WR WKH ,&& 3UF

. . GYLVRU IRU *HQGHU FWLQJ +HDG RI WKH /HJDO $GYLVRU
Federica Tronchin+HDG RI A QWHUQDWLRQDO -XVWLFH 3URJUDPPH DQG 6HQLRU *HQGHU DQG $ Q $ Q $

&KLOG 5LJKWV $GYLVRU -XVWLFH 5DSLG 5HVSRQVH

Grace Pely % DUULVWHU &KDUWHU &KDPEHUV )RUPHU /HJDO $GYLVRU 5HSRUWLQJ 2IAFH < RosalindSipos /HJDO 2IAFHU ,,,0 )RUPHU /HJDO 2IAFHU 8QLWHC
&RPPLVVLRQ RQ +XPDQ 5LIJKWV LQ 6RXWK 6XGDQ 7THDP WR 3URPRWH $FFRXQWDELOLW\ IRU &ULPHV &RPPLWWI
YRUPHU /HJDO $GYLVRU 5HSRUWLQJ 2IAFHU DQG /HJ

+XJR 6 8ehiBr Research Fellow, 2[IRUG ,QVWLWXWH IRU (WKLFV /DZ DQG $UPHG &RQALFW &RPPLVVLRQ RQ +XPDQ 5LJKWV LQ 6RXWK 6XGDQ
8QLYHUVLW\ RI 2[IRUG

. . « 6K\DPDOD $ODHQEEHWODQG &KLOG 5LIJIKWV $GYLVRU ,QGHSH
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INTRODUCTION

1. Children are among the principal victims ofiolations of international human rights law

and international humanitarian law, including those amounting to core international
crimesunder international law, such asinter alia, war crimes, crimes against humanity
and genocide. They also constitute half of the world’s forcibly displaced population.

2. 7KH KDUP LQALFWHG RQ FKLOGUHQ LQ DUPHG FRQALFW DQG F

is egregious; their suffering takes many forms. Children are killed and maimed in

indiscriminate onslaughts against civilian populations and when civilian objects, in

particular schools and hospitals, are destroyed. Owing to their unique vulnerability

UHODWHG WR WKHLU DJH DQG FDSDFLW\ FRXQWOHVV FKLOGU
violence, including rape, sexual slavery, unlawful detention, abduction, disappearance

DOQOG WRUWXUH ,PDJHV RI FKLOGUHQ XVHG E\ SDUWLHV WR FR
functions have become ubiquitous in modern warfare. Longer-term, exposure to armed

FRQALFW LQVHFXULW\ DQG YLROHQFH PD\ KDYH D GHVWUXFW
well-being, development, and mental health.

3. &KLOGUHQ EHQHAW IURP SURWHFWLRQV XQGHU LQWHUQDWLR

DQG FULPLQDO ODZ DV ODLG RXW LQ WKH 81 &RQYHQWLRQ R
number of other international instruments. However, while preventing, monitoring

DQG UHVSRQGLQJ WR YLRODWLRQV RI FKLOGUHQ: -V ULJKWYV LC
81 LQWHUQDWLRQDO SHDFH DQG VHFXULW\ DIJHQGD IRU RYHU
QRW UHFHLYHG VXVWDLQHG DWWHQWLRQ IURP 81 IDFW AQGLC
from international criminal courts and tribunals. While the primary responsibility to

investigate and prosecute violations and crimes affecting children lies with States,

LQ VLWXDWLRQV RI DUPHG FRQALFW RU RWKHU YRODWLOH HQ
armed violence, national authorities might be unwilling or unable to prevent and

remedy violations and crimes affecting children, and to hold perpetrators to account.

This lack of accountability perpetuates impunity, weakens the rule of law, and

11 For ease of reference, the term “crimes affecting children” is used throughout this paper to denote both crimes

DJDLQVW FKLOGUHQ WKDW DUH FRQVWLWXWHG LI WKH YLFWLP LV D FKLOG H J Ul
FLYLOLDQ SRSXODWLRQ WKDW GLVSURSRUWLRQDWHO\ DITHFW FKLOGUHQ H J DWW\
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undermines the prospects of long-term peace and stability. Impunity negatively affects
children’s right to development and the well-being and stability of communities they S ECT I O N I .

OLYH LQ DQG ULVNV LQAXHQFLQJ QHJDWLYHO\ WKH DGXOWV WKH\ ZLOO EHFRPH ,W IXUWKHU DIIHFWV
children’s right to a judicial remedy and reparations and strips them of an opportunity

to participate in the judicial process. COMMONLY IDENTIFIED BARRIERS TO THE
4. Despite the publication of Graca Machel’'s landmark 1996 study on the impact of INVESTIGATION’ DOCU IVI ENTATION AN D

war on children® and considerable advocacy and campaigning efforts by civil society | N D | CTM ENT OF Vl OLAT'ONS AN D CR' M ES

and international organisations, the urgent need to strengthen accountability for AFFEC'” NG CH | LDREN

YLRODWLRQV DQG FULPHV DIIHFWLQJ FKLOGUHQ DQG VSHFLAFDOO\ WR DGGUHVV WKH UHVSRQVLELOLW\

Rl SHUSHWUDWRUV KDV QRW \HW EHHQ AUPO\ RU VXIAFLHQWO\ VHL]HG E\ D 6WDWH RU 6WDWHYV ZLOOLQJ

to push the issue forward. Consequently, there has been limited advocacy, coalition- .
EXLOGLQJ RU IXQGLQJ GLUHFWHG WRZDUGV WKLV LVVXH $GGLWLRQDOO\ PRVW 81 BJHBKLMWBIBHEOWLRQ DGGUHVVHV WKH PRVW FRPPRQO\ LGHQWLAHCG

civil society organisations working on children’s rights have a mixed or exclusively investigation, documentation and indictment of violations and crimes affecting
KXPDQLWDULDQ PDQGDWH WKH IXOAOPHQW Rl ZKLFK GHSHQGY RQ WKHLU FRQWLQXHG prEdrem ly§s\divided into two parts3D U BWU$ HA\ DGGUHVVHV WKH LPSRUWDQI
to access affected communities. In turn, this means that there is no accountability- pursuing accountability for crimes and violations affecting children, as well as the

focused constituency driving to ensure that international documentation and need for intersectional approaches to collecting and evaluating information and

investigation entities and international criminal courts and tribunals have the resources evidence for the purposes of investigation/documentation and criminal accountability,

and expertise to effectively address violations and crimes affecting children. DQG WKH QHHG IRU VSHFLAFDOO\ JHQGHRartBset6 DJH GLVDJJU

RXW WKH SULQFLSDO EDUULHUV WR DFFRXQWDELOLW\ LGHQ\

5. ,QWHUQDWLRQDO LQYHVWLJDWLYH RU IDFW AQGLQJ PLVVLRQV RU PHFEKDQLVPV DQG LQ inepemienvesrarh @hichareDWWLWXGLQDO AQDapd; inDramD QG VW U XFW X

FRXUWYV DQG WULEXQDOV PRVW RIWHQ PDQGDWHG DQG VXSSRUWHG E\ WKH 81 FRQVW Lcasesywndtually reinforcing. $Q DQDO\VLV RI WKH DSSURDFK WDNHQ E\ 81

WKH AUVW DQG VRPHWLPHVY RQO\ DWWHPSW WR OD\ WKH IRXQGDWLRQV IRU MXVWLFH IR@ & KHIQEYMNIIDWLYH ERGLHV DQG LQWHUQDWLRQDO FULPL

Through this research, we seek to identify the efforts undertaken by these UHIHUUHG WR DV {DFFRXQWDELOLW\ PHFKDQLVPV- WR WKHYV
accountability mechanisms to respond to violations and crimes affecting children.
We shed light on the many barriers to the effective investigation, documentation,

DQG LQGLFWPHQW RI VXFK YLRODWLRQV DQG FULPHVY 7KHVH DUH DWWLWXGLQDO A%}&ﬁl-ﬁ%\ I%?@NTEXT

structural, and, in many cases, mutually reinforcing.

6. In addition, we analyse the innovative strategies underpinning advances to reduce Violations and crimes affecting children
the impunity gap for violations and crimes of sexual and gender-based violence and
consider what lessons can be learned from the gender justice movement. 10. Children are disproportionately affected by war and other situations of mass violence.
$W WKH WLPH RI ZULWLQJ PLOOLRQ RI WKH ZRUOG: -V FKLC
7. Finally, we highlight best practices stemming from the domestic efforts in the PLGVW Rl DUPHG FRQALFW 21 WKHVH PLOOLRQ OLYH LQ 1
Democratic Republic of the Congo, a country that has become the epicentre of WKDW LV FRQALFW JRQHV ZLWK PRUH WKD® EDWWOH UHC

innovative approaches to the investigation and prosecutions of international crimes
LQ QDWLRQDO FRXUWV SDUWLFXODUO\ ZLWK UHJDUG WR FRQALFW UHODWHG VH[XDOLlY LPR@HtQJ MomtdrDd, @id Vésponding to violations of children’s rights, during armed

children. FRQALFW LQ SDUWLFXODU KDV IRUPHG SDUW RI WKH 81 6HF;
and security agenda for over two decadessince the publication of Graca Machel’s
8. While there are no easy answers, this Research Paper seeks to highlight potential JURXQG EUHDNLQJ VWXG\ RQ WKH LPSPHFWMRchdDUPHG FRQ/
solutions — particularly for States, accountability mechanisms, WKH 81 V\VWHP DQG Report addressed the enforcement of standards and the mechanisms for monitoring
non-governmental organisations — and makes recommendations on how to overcome FRQALFW UHODWHG YLRODWLRQV DJDLQVW FKLOGUHQ QRWL
and navigate some of these barriers and improve the prospects for accountability and system for the protection of children must be based on the accountability of
justice. JRYHUQPHQWY DQG RWKHU DFWRUV 7KLV LQ WXUQ UHTXLU
monitoring”¥ One of the key steps taken by the Security Council in that regard was
WKH FUHDWLRQ LQ RI' D ORQLWRULQJ DQG 5HSRUWLQJ 0!

LQIRUPDWLRQ RQ YfJUDYH YLRODWLRQV: DPIJDLQVW FKLOGUHQ

81 *HQHUDO $NNSEPEW\R| $UPHG &RQALFW RQ &KLOGUHQ 8QLWHG 1DWLRQV 5HSRUW RI WKH H[SHUW RI WKH 6HFUBWSate\the Children6 WRS WKH :DU RQ &KLOGUHQ *HQGHU ODWWHUYV 2020, p. 10.
*HQHUDQDIOW ODFKHO VXEPLWWHG SXUVXDQW WR *HQHUDO $VVHPEO\ UHVROXWLRQ ' $XIXVW 81*$25 81 6HFXULWSE S8RXQFLO $XIXVWVHH DOV $XIXVW_ S/
VW 6HVVLRQ 81 '2& $ $GG WKH ODFKHO 5HSRUW 5(6 $SULO 6 5(6 -X0\
13 While this Research Paper does not address the challenges faced, and solutions developedalbwctors of the 16 Supra note 12.
DFFRXQWDELOLW\ FKDLQ H J WKH MXGLFLDU\ RXWUHDFK VWDIlI LVVXHV DIIHFWLQJ WKH DFWLYLWLHY DQG RSH UID Waéh€) Repoit, Buprainote 4D gav. RREV
will be highlighted, where relevant. 18 See 81 6HFXULW\ &RXQFLO 665566 -X0\
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https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/CAC%20SRES%201314.pdf
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https://www.un.org/ruleoflaw/files/SecurityCouncilResolution1612_en.pdf

12. The VL[ JUDYH YLRGRQWILRB®G E\ WKH 81 6HFUHWDU\ *HQHUDO RQ WKH EDVLV RI
their particularly egregious nature, the severity of their consequences for children,
DQG WKHLU VXLWDELOLW\ IRU PRQLWRULQJ DQG UHSRUWLQJ DUH
UHFUXLWPHQW RU XVH RI FKLOGUHQ
IRUPV RI VH[XDO YLROHQFH
access. Each of the six grave violations can constitute breaches of international
human rights and humanitarian law, and may, under certain circumstances, attract
individual criminal responsibility? In 2019, more than 25,000 grave violations were
YHULAHG E\ WKH 050 LQ »FRXQWU\ VLWXDWLRQV

13. $V XQGHUO IlcQHID EK HOD

LLL DWWKDHWY RQ VFKRROV RU KRVSLWDOV

adults, have the right to an effective remedyin respect of gross violations of
international human rights law and/or international humanitarian law.Children also
have a right to be heard in matters affecting them, and for their views to be given due

L NLOOLQJ DQG P Dwé&dhQdaccardant¥ With their age and maturity States bear primary responsibility
LY tdeDshite tiheUigiR to an effective remedy, but accountability mechanisms can
Y FKLOG DEGXFWLRQ DQG YL WKH GHQLDO RI KXPDQLWdnddhdu@d do more to raise the visibility of these violations and crimes, especially

VLQFH WKHVH PHFKDQLVPV RIWHQ SURYLGH WKH AUVW DQG |
documentation and investigation. Further, in addressing violations and crimes

affecting children, accountability mechanisms should take stock of best practices and

lessons learned in terms of child participation in order to ensure that where children

are taking part in proceedings, they are doing so in the safest way possible, and in

accordance with their best interests.

:DU YLRODWHYV WKH ULJKWV RI HYHU\ FKLOG WKH ULJKW WR OLIH WKH ULJKW WR IH FZiling/t§ address violations and crimes affecting children undermines long-term

family and community, the right to health, the right to development of
personality and the right to be nurtured and protected. Many of today’s

peace and stability both of which are essential to the safety and development of
FKLOGUHQ ,Q PDQ\ FRQALFW DIIHFWHG DQG SRVW FRQALFW

FRQALFWVY ODVW WKH OHQJWK RI D "FKLOGKRRGu PHDQLQJ WKDW IURP ELUWK WR HDgd@le make up over half of the population. SORQJ ZLWK DGXOW PHPEHUV RI VI

adulthood, children will experience multiple and accumulative assaults.
Disrupting the social networks and primary relationships that support
children’s physical, emotional, moral, cognitive and social development
in this way, and for this duration, can have profound physical and
psychological implications:

14. The Security Council has underscored “the responsibilities of States to end impunity
and to prosecute those responsible for genocide, crimes against humanity, war
crimes, and other egregious crimes perpetrated against children”,
and the need “for alleged perpetrators of crimes against children . .
LQ VLWXDWLRQV RI DUPHG FRQALFW WR EW?B!'IQ&%&“&! WR MXVWLFH WKURXJK
national justice systems and, where applicable, international justice GIIITES affectlng
mechanisms and mixed criminal courts and tribunals in order to children have
end impunity” 2 7,KH 81 6HFUHWDU\ *HQHUDO KDMF& QGHG WKDW
SRVW FRQALFW MXVWLFH DQG WUXWK VH KDQLVPV "SD\ VI\VWHPDWLF
attention to the full range of children’s war-time experiences?®. com ':e ensive
attention from
15. However, and despite their magnitude, frequency, and devastating N fact-finding
impact, violations and crimes affecting children have not received and\investi ative
FRPSUHKHQVLYH DWWHQWLRQ IURP 81 lDFﬁ%di\e%%+' d“PQG LQYHVWLJDWLYH
bodies or from most international criminal courts and tribunals. . )
This lack of attention weakens the rule of law; children, like m(_JSt_ mtematwnal
criminal courts and

tribunals

19 6HH JHQHIAFBIOR|I WKH 6SHFLDO 5HSUHVHQWDW L YRHUINRIUQ & K3LDSGHWH IR D Q BK$HU PIH G & RQHA L F W
9LRODWLRQV $JDLQVW &KLOGUHQ 'XULQJ $URNEBPEHUALFW 7KH /HJDO JRXQGDWLRQ -

20 81 *HQHUDO $VVHPEO\ 81 OgHEXQOGMH@RXQELOUPHG FRQALFW 5HSRUW RI WKH B6HFUHWDU\ *HQHUDO-
$ 6 -XQH

21 Machel report, para. 30.

22 816HFXULW\&RBMQFELO VHEH 5Y6 VR
IRYHPEHU SDUD

23 81 6HFXULW\ &RXQFLO 8 1&KXHQBWH® HQYEH PEIPHG FRQALFW 5HSRUW RI WKH 6HFUHWDU\ *HQHUDO .,
$ 26 6HSWHPEHU DFWLRQ SRLQW S

24 'U $ 0LV RWCHKitdranVhHransitional justice processes — still sidelined® ‘Gender and War, International and
7TUDQVLWLRQDO -XVWLFH 3HUVSHFWLYHV: 6RODQJH OR>XWKODI ®98YHDOJIJD -XUDV] HGV
national Criminal Justice and Child Protection’” LQ T&KLOGUHQ DQG 7UDQVLWLRQDO -XVWLFH 7UXWK 7HOOLQJ
5HFRQFLOLDWLRQ 6KDUDQMHHW 3DUPDU O0OLQG\ -DQH 5RVHPDQ HW DO HGV 81,&()

-X0\ $XJI XV WS/RES/1379

,QWHUVHQWLD
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$FFRXQWDELOLW\ DQG

WKH\ ZLOO KDYH VXIIHUHG YLROHQFH KRZHYHU FKLOGUHQ:-\
LV PRUH OLNHO\ WR KDYH IDU UHDFKLQJ DpBe®RQJ WHUP DG
DELOLW\ WR DFFHVV WKHLU ULJKWV DQG RQ WKHLU RYHUDO
FRQGLWLRQV WKH\ H[SHULHQFH DV FKLOGUHQ ZLOO KHDYLO\
psychological development?

17. Children’s development may also be negatively affected if they lack effective access
to remedies. More so than adults, children, as the future generation, will inherit post-
FRQALFW DJUHHPHQWY DQG LQLWLDWLYHV 7KH\ PXVW WKHU
SURFHVV RI GHYHORSLQJ WKRVH LQLWLDWLYHV

,/ \RX HIFOXGH FKLOGUHQ > @ \RX-UH RQO\ GRFXPHQWLQJ
if you have a population where a massive percentage of that population
is made up of what are essentially children, then you are really losing

25 Provisions on the right to a remedy for victims of violations of international human rights law are fountgr alia,
LQ SUWLFOH RI WKH 8QLYHUVDO 'HFODUDWLRQ RI +XPDQ 5LJKWV $UWLFOH F
&LYLO DQG 3ROLWLFDO 5LJKWV $UWLFOH RI WKH &RQYHQWLRQ DJDLQVW 7RU
7JUHDWPHQW RU 3XQLVKPHQW DQG $UWLFOH Rl WKH &RQYHQWLRQ RQ WKH 5L
UHSDUDWLRQ LQ FDVH Rl YLRODWLRQV RI LQWHUQDWLRQDO KXPDQLWDULDQ ODZ L
UHVSHFWLQJ WKH /DZV DQG &XVWRPV RI :DU RQ /DQG RI 2FWREHU &RQYHQWL
LV SDUW RI FXVWRPDU\ LQWHUQDWLRQDO ODZ DSSOLFDEOH WR QRQ LQWHUQDWLR
IRU WKH  QWHUQDWLRQDO &ULPLQDO &RXUW 5RPH 6WDWXWH DOVR LQFRUSRUDWt
the jurisdiction of the Court; see also81 *HQHUDO $VVHPEO\ $ 5(6 ODUFK 81 %DVLF 3UL
DQG *XLGHOLQHV RQ WKH 5LJKW WR D 5HPHG\ DQG 5HSDUDWLRQ IRU 9LFWLPV RI *L
6HULRXV 9LRODWLRQV RI ,QWHUQDWLRQDO +XPDQLWDULDQ /DZ

26 6R¥XHV Rl WKH OHJDO SURWHFWLRQ RI FKLOGUHQ LQ FRQALFW LQFOXGH 81 &RQYH
WLRQDO 3URWRFRO WR WKH &RQYHQWLRQ RQ WKH 5LJKWV RI WKH &KLOG RQ WKH ,
&RQYHQWLRQ UHODWLYH WR WKH 3URWHFWLRQ RI &LY L O)RXQ WHUNMRQHY DQ 7LPH RI
&RQYHQWLRQ 3URWRFRO $GGLWLRQDO WR WKH *HQHYD &RQYHQWLRQV RI $XIXN
9LFWLPV RI ,QWHUQDWLRQDO $UPHG &RQALFWV 3URWRFRO , -XQH DQG 3UR)
R $XIXVW DQG UHODWLQJ WR WKH B3URWHFWLRQ RI 9LFWLPV RI 1RQ ,QWHUQ
1977. For an overview of the legal framework, see ,QWHUQDWLRQDO &RPPLWWHH RI WKH 5HG &URVV $(
International Humanitarian Law, {/HJDO 3URWHEWLRQ R & K2008GShah€ed Fatima@a G/ & RIDG L F W -
6RXUFHV B6WUXFWXUH DQG $FFR®Q@W B BWIHFMW\QUHEKIDMEVRY - LQ $UPHG &RQALFW +D
$UW RI WKH &5&

28 1RBHDFH :LWKRXW -XVWLFH 81,&() ,(n@R&ibhQl \Wrimiba JubtiPelaRKCIdIt EpBO2Hp. T

81 BHFXULW\ &RXQFLO f7KH 5XOH Rl /DZ DQG 7UDQVLWLRRg@oftk& WLFH LQ &RQA

6HFUHWDU\ *HQHUDO 6 $XIXVW

29 'U $OLVRQ %LVVHW ‘Children in transitional justice proceps@&xtill sidelined?’

30 1IRBDFH :LWKRXW -XVWLFH 81,&() , QiR &tidr@MlimHél Yustidd bRk CEilHrenWpLBE, DIf

$OLVRQ %LVVHW ‘Children in transitional justice processgs-24il; ittelinatihal Centre for Transitional

-XVWLFH &pFLOH $SWHO7RQBXIKUDLQHHA OH®W FIK FKLOG VHQVLWLYH DSSURDFK WR

$XIXVW 6DYH W3oH tiée KMaOo@ Orildpen’ §2019, pp. 22-27.
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https://childrenandarmedconflict.un.org/publications/WorkingPaper-1_SixGraveViolationsLegalFoundation.pdf
https://childrenandarmedconflict.un.org/publications/WorkingPaper-1_SixGraveViolationsLegalFoundation.pdf
https://www.un.org/sg/sites/www.un.org.sg/files/atoms/files/15-June-2020_Secretary-General_Report_on_CAAC_Eng.pdf
https://reliefweb.int/report/world/children-and-armed-conflict-report-secretary-general-a73907-s2019509-enar
http://unscr.com/en/resolutions/doc/1998
https://www.un.org/ruleoflaw/files/SC-RESOLUTION1882-2009.pdf
http://unscr.com/en/resolutions/doc/1379
http://unscr.com/en/resolutions/doc/1379
https://undocs.org/S/2001/852
https://undocs.org/en/A/RES/60/147
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=AE2D398352C5B028C12563CD002D6B5C
https://www.icrc.org/en/document/legal-protection-children-armed-conflict-factsheet
https://www.unicef.org/emerg/files/ICJC.pdf
https://www.unicef.org/emerg/files/ICJC.pdf
https://www.un.org/ruleoflaw/files/2004%20report.pdf
https://www.unicef.org/emerg/files/ICJC.pdf
https://www.unicef.org/emerg/files/ICJC.pdf
https://www.ictj.org/sites/default/files/ICTJ-Children-Through-New-Lens-Aptel-Ladisch-2011-English.pdf

18.

$SSURDFKHV WR LQYHVWLJDWLRQ DQG GRFXPHQWDWLRQ

D VLIQLAFDQW FRPSRQHQW RI WKH WUXWK WKDW LV ORVW IURP WKH DFFRXQW RI

the past. So, you are essentially building an incomplete account. [...]

If children are excluded from that initial truth-telling, truth-seeking
process, then that aspect of the truth is not fed forward. Consequently,
they become excluded from reparations packages, which are often built
around what is found in truth-seeking, and from legislative reform.

Children should therefore be a central focus of international efforts to investigate,
document, and indict international crimes and violations in order to give effect to the
legal standards designed for their protection, to combat impunity, and to enhance
the prospects of long-term peace and a stability for all. However, and as described

21. However, and despite the fact that the foundational instruments of accountability

mechanisms increasingly explicitly refer to childrenand that a child’s age and

vulnerability may be taken into account by investigators, prosecutors and trial judges,

in practice these mechanisms have largely failed to capture the breadth of children’s

experiences in war and mass atrocity settings based on their evolving capacities and
FRPSHWHQFLHV DQG WKH VSHFLAF DQG GLIIHUHQWLDWHG Z
$V D UFKXOBWUHQ DUH IUHT X HDGMEOZX LIWIQ W KWXD WHIB - QRW LGHC
WKHLU LQWHUVHFWLQJ LGHQWLWLHY XQVSHFLAHG DQG WKH

In an attack against the civilian population, not understanding what

LQ $QQH[ , inpradiieeX QWDELOLW\ PHFKDQLVPYVY KDYH KLWKHUWR EHHQ DGXOW FHQWULF has happened to children is almost inadvertently not recognising the
DQG KDYH ODUJHO\ IDLOHG WR SULRULWLVH FKLOG FRPSHWHQW DSSURDFKHV WR LC existence of a large part of the attack. [....]W -V QRW DERXW DGGLQJ FKLOGU

and documentation. Consequently, perpetrators have rarely been brought to justice,
and children’s experiences of war and armed violence have either been eclipsed or
reduced to child soldiering and sexual violence.

Importance of an intersectional analysi&

19.

20.

Children, like all other social groups, differ from each other in terms of age, gender,
race, socio-economic status, and other conditions. While all children suffer in war

E D F NWe Qave to enter with the mentality that children are there]...]

You could tell any of these past stories through the eyes of a child, and

it would be a valid ‘crimes against humanity’ case or a valid ‘genocide’

case. You could almost drop all the adults. That would be a radical way of

looking at it. Evidentiary wise, if you had good witnesses, the case could

be told just from what happened to the children. [To prove] an attack

against the civilian population, [investigating] merely what happened to

WKH FKLOGUHQ ZRXOG DOPRVW VXIAFH > @ %XW ZH QHYH
ORRN DW WKDW >DV LI@ WKRSKOVGURRQUNUH LQYLVLEOH

22. Without an effecive JHQGHU DQG DJH GLVDihe@xperiengdsaGf DQDO\VLV

DQG ZLOO EH KDUPHG E\ YLUWXDOO\ DQ\ YLRODWLRQ RI WKHLU ULJKWV ZKHWKHU LW LcHildre HdR Being made invisible, or being reduced to instances of victimisation

denied access to healthcare, humanitarian assistance or education, or being

which, in turn, perpetuate narratives that downplay their agency and cast children as

IRUFLEO\ UHFUXLWHG LQWR DQ DUPHG JURXS sDEGXFWHG RU VXEMHFWHG WR VH[XDO YW@ L4 agents in need of protection.

it is important to recognise the diversity of children’s lived experiences, and the
differential impact of armed violence based on their personal characteristics,
including their gender and age: Such an analysis is necessary in order to

23. Whilst it is beyond the scope of this paper to exhaustively detail the gendered impacts
RI FRQALFW RQ FKLOGUHQ WKH IROORZLQJ H[DPSOHV DUH L

meaningfuly XQGHUVWDQG WKH LQWHUVHFWLRQDO DQG PXOWL GLPHQVLRQDO UHDVRQV ZK\ DQG PDLPHG LQ JUHDWHU QXPEHUV WKDQ JLUOV FRPSULVLQ
WDUJHWLQJ FKLOGUHQ PD\ EH RI VWUDWHJILF LPSRUWDQFH WR SHUSHWUDWRUV DV ZH&&sQ%hWﬂéﬂﬂbeingki||ed0rmaimedreportedbytheMRMin2018ycompared

intensity and severity of the harm children may suffer

Further, acknowledging that children are not a homogenous group is key in order to
develop appropriate and safe avenues of engagement with them. For example, the
particular characteristics of a potential child victim or witness will inform decisions
around whether and how to interview them, and how the informed consent of their
parent or legal guardian should be secured; these characteristics will also be relevant
to the assessment of a child’s ability to recall events, as well as the reliability and
weight of the information and evidence the child provides.

322 HUVHFWLRQDO DSSURDFKHV WR LQYHVWLJIJDWLRQ DQG GHe memsiy@WWDWLRQ DUH GHVFULEHG E\ 2+&+5 DV IROORZV
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,QWHUYLHZ ZLWK 'U $OLVRQ %LVVHW JHEUXDU\

severity of discrimination that individuals may face depends on the number and interplay of their personal character

LVWLFV WKDW JHQHUDWH GLVFULPLQDWLRQ DJDLQVW WKHP 7KH LQWHUSOD\ RI LGHQWLWLHY OLQNHG WR JHQGHU HoAKs&hteh L

WR ZKLFK ZHUH UHFRUGHG DV JLUOV IRYWThisi&WKH VH[ ZzDV
because boys are often allowed greater freedom of movement than girls, and spend

PRUH WLPH RXWVLGH LQ WKH FRPPXQLW\ ZKLFK LQFUHDVHV
unexploded ordnance, and explosive remnants of war$ GROHVFHQW ER\V LQ SDUW
are more likely to be perceived as posing a security threat, and are at higher risk of

detention and torture or ill-treatment, or of being targeted for recruitment.Second,

while attacks on education are devastating for all children, boys and girls often face
GLITHUHQW JHQGHUHG ULVNV *LUO VWXGHQWYV DQG IHPDOH
targeted by groups who oppose girls’ education on ideological grounds. Many girls

6HH $QQH[ , SS
%\ 1XQ NGWXHMWPHDQ QRW SODFHG LQ WKH FRQWH[W RI RWKHU LGHQWLAHUV XUED

inform the analeﬁis and understanding of the experience of particular children in the particular context that is being
\ UHOLJLRQ UDFH

VH[XDO RULHQWDWLRQ GLVDELOLW\ QDWLRQDO RULJLQ DJH HWF UHVXOWYV LQ H[SHULHQFHV Rl H[FOXVLRQ DQG GLYRGY P E¥WDI HWKKIINVBYHIL D 9LVHXU 6HOOHUV  )HEUXDU\
XQLTXH WR WKRVH ZLWK PXOWLSOH LGHQWLWLHV 7KLV LV NQRZQ DV PXOWLSOH GLVFULPLQDWLRQ 7KH LQWHUSQ® s& hdadrdilybHERW JWEXQSW 1R D *HOGHU 3HUVSHEWLYH LOWR +XPDQ.5LIKWV ,QYHVW
GLVFULPLQDWLRQ LV DQDO\VHG E\ LQWHUVHFWLRQDO DQDO\VLV ZKLFK DFNQRZOHGJHV WKDW KXPDQ ULJKWV YLRO B} RQVxBBBHI Y RWRXYDVHG SSSURDEK WR 'DWD /HDYLOJ 1R 20H %HKLQG LQ WKH

PHUHO\ RQ WKH JURXQGV RI JHQGHU EXW DUH RIWHQ WKH UHVXOW RI WKH LQWHUVHFWLRQ RI DJH HWKQLFLW\ QD VheRGREhRE kDS MHIXDBOWHIUDWLQJ *"HQGHU LQWR +XPDO 5LJKWV ORQLWRULQJ- OC

RULHQWDWLRQ FODVV KHDOWK VWBRWSWHHWF , @ UMK WHRIGHU *HREEHB LRWR +XPDQ 5LIJIKWV ORQL

WRULQJ- Manual on Human Rights Monitoring S 7KLV VHFWLRQ DGGUHVVHV JHQGHU DQG DJH RQO\
OHCHR&KDSWHU ;.. &KL D&@nihg Qanvabidr HaMaX Rights Monitoring, 2001.
Save the Children,Stop the War on Children’, 2019, pp. 22, 27.

Moreover, in some circumstances, age is also material to determining whether a criminal offence has been disclosed,

*HQHYD $FDGHP\ T'LVDELOLW\FDGGE PLFP %G L&ER@AL ERY - S 81 &RPPLWWH
Rights of the Child* HQHUDO FRPPHQW QR *HQHUDO PHDVXUHV RI LPSOHPHQWDWLR
Rights of the Child 1RYHPEHU &5& *& SDUD
40 Save the Children8WRS WKH :DU RQ &KLOGUHOQ *HQGHU ODWWHUV- p.20.
41 Save the Children6WRS WKH :DU RQ &KLOGUHQ *HQGHU ODWWHUV p. 20.

JLYHQ WKDW FHUWDLQ LQWHUQDWLRQDO FULPHV H J IRUFLEOH UHFUXLWPHQW DUH RQO\ FRQVWLWXWHG ZKHQ W’%E‘.gYn'S@rYX,H—BMaNR@h@bQJﬁcWTI@#\HKDYH HUDVHG WKH GUHDPV RI P\ FKLOGUHQpM FKLOGUHQ

ICC OTP Policy on ChildreKk WWSYV 777 LFF FSL LQW LFFGRFV RWS B273B,&&B3ROLF\ RQ &KLOGUHQB(QJ 3")

HJ SsS > @ > @ > @ > @
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https://www.ohchr.org/Documents/Publications/Chapter15-20pp.pdf
https://www.ohchr.org/Documents/Publications/Chapter15-20pp.pdf
https://www.ohchr.org/Documents/Publications/Chapter15-20pp.pdf
https://www.icc-cpi.int/iccdocs/otp/20161115_OTP_ICC_Policy-on-Children_Eng.PDF
https://www.ohchr.org/Documents/Issues/Women/Publications/GenderIntegrationintoHRInvestigations.pdf
https://www.ohchr.org/Documents/Issues/Women/Publications/GenderIntegrationintoHRInvestigations.pdf
https://www.ohchr.org/Documents/Issues/Women/Publications/GenderIntegrationintoHRInvestigations.pdf
https://www.ohchr.org/Documents/Issues/HRIndicators/GuidanceNoteonApproachtoData.pdf
https://www.ohchr.org/Documents/Issues/HRIndicators/GuidanceNoteonApproachtoData.pdf
https://www.ohchr.org/Documents/Publications/Chapter15-20pp.pdf
https://www.ohchr.org/Documents/Publications/Chapter15-20pp.pdf
https://www.geneva-academy.ch/joomlatools-files/docman-files/Academy%20Briefing%2014-interactif.pdf
https://www.refworld.org/docid/4538834f11.html
https://www.refworld.org/docid/4538834f11.html
https://resourcecentre.savethechildren.net/node/16784/pdf/ch1413553.pdf
https://resourcecentre.savethechildren.net/node/16784/pdf/ch1413553.pdf
https://www.ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=25465&LangID=E
https://www.ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=25465&LangID=E

who are forced to interrupt or end their education prematurely are at risk of forced
early marriage, often framed by the family as a way of ‘protecting’ the child.

24, ORUHRYHU LQ PDQ\ DUPHG FRQALFWV DQG VLWXDWLRQV RI SURWUDFWHG DUPHG YL

the world, children are often deliberately targeted. $V VXFK DQ DJH DQG JHQGHU
disaggregated analysis can be key to evincing and understanding the motivations

of perpetrators and ensure justice for the victims. Recounting her experiences as

D SURVHFXWRU DW WKH 6SHFLDO &RXUW IRU 6LHUUD /HRQH 6&6/
explained how, in one case, investigators and prosecutors failed to expressly consider

WKH SRWHQWLDO QH[XV EHWZHHQ WKH DJH RI UDSH YLFWLPV ZKR ZHUH DQG
intent of those who had targeted them, potentially resulting in an incomplete picture

RI WKH QDUUDWLYH DQG DQ RYHUO\ QDUURZ LQGLFWPHQW

6K\DPDOD $ODJH:

RotAh B EUR-QJ EDUULHUYV

28. InvestigatingandSURVHFXWLQJ LOWHUQDWLRQDO FULPHV LV DQ HI[F
task, regardless of the age of the victim. Some obstacles are due to a lack of
personale or territorial jurisdiction# others arise out ofstructural conditions on the
ground, and cannot be solely remedied through the adoption of a child-competent

C approach. For example, in order to prosecute the recruitment and use of child

soldiers, it is necessary to obtain evidence of the age of an alleged victim. That
evidence is not always available. In the DRC investigations at the International
&ULPLQDO &RXUW IRU H[DPSOH

, GLG QRW UHDOO\ VSHFLAFDOO\ IRFXV RQ WKHP >FKLOGUHQ@ DV D GLVWLQFW FD.....

but now when | look back, | feel that was a lost opportunity to actually

understand that children were not really incidental victims of crimes,

EXW WKH\ ZHUH LQ IDFW WDUJHWH G. We lost the chance to recognise that, and
beyond that to ask why were they targeted. [...] Was there an impact,

that of committing a crime against the child in front of her parents in a

SDUWLFXODU FRPPXQLW\" :DV WKDW D VHSDUDWH DFW RI WHUURULVLQJ WKHP" :KI
ZHUH WKH SHUSHWUDWRUYV WU\LQJ WR DFKLHYH" :K\ ZHUH WKH\ WDUJHWHG" :K\
ZHUH FKLOGUHQ EHLQJ UDSHG RU NL@®IBsGE LQ ITURQW RI KLV RU KHU SDUHQWV™
WKDW RSSRUWXQLW\ WR XQGHUVWDQGtHWRPH RI WKH SROLFLHV EHKLQG FULPHV
ZHUH FRPPLWWHG $QG VHFRQGO\ , DOVR IHHO WKDW EHFDXVH ZH GLG QRW JLYH

them that distinct category of being a group of victims of their own, \d&l
not address the special harm that was caused to thenty the crimes that
were committed and how they had been impacted. (PSKDVLV RXUV

25. 2ZLQJ WR VRPH Rl WKH EDUULHUV LGHQWLAHG EHORZ WKHVH IDFWRUV DUH QRW DO

captured by accountability efforts, even when violations and crimes affecting children
are documented and investigated.

PART B. BARRIERS

26. TherearePXOWLSOH EDUULHUYV to the documentation, investigation, and indictment of
violations and crimes affecting children. These barriersa®@ WWLWXGLQDO AQDQFLDO DQG
structural and, in many casesmutually reinforcing. These include, among others,

WKH DEVHQFH RI D 6WDWH DQG RU 81 DQG RU FLYLO VRFLHW\ GULYHQ FRQVWLWXHQ

accountability; the failure to mainstream child-competent approaches to investigation
and documentation; the complexities and ethical dilemmas around interviewing
children and corresponding lack of expertise at the international level; resource
constraints; and challenges to effective knowledge and expertise sharing, cooperation
and coordination, among key stakeholders.

> W ZDV YHU\ GLIAFXOW@ WR SURYH WKH DJH RI FKLOGUHC
is absolutey QR GRFXPHQWDWLRQ DERXW DJH.IDQ\ VRUW RI GRF
am not talking about an ID, even schools ledger, civil registry documents,

parents’ documents. In a certain context, age was not being celebrated.

Your birthday is not as important as in other places. So, there’s no

opportunity for parents to obtain any reliable document about the age

of their children [...] In terms of also where those documents could be

REWDLQHG VFKRROV FKXUFKHV KRVSLWDOV FLYLO UHJL
nothing. What we found most often was that the data was completely

inconsistent. There were 15 different data sources [concerning children’s

DIJH@ 1RW RII E\ RQH GD\ EXW DOVR LQ WHUPV RI \HDUV Z
FRQVFULSWLRQ LV FULWLFDO (YHQ D \HDU FDQ PDNH D KX
for other types of crimes, but in terms of that particular crime we were

SXUVXLQJ LQ WKH /XEDQJD FDVH LW EHFDPH YHU\ FRPSOL
one really could provide any reliable data. Then, we resorted to forensic

examination but it was too late. H QHYHU IRXQG D VROXWLRQ WR EH KR
WR WKDW :H FDQQRW A[ VX K(RFSWDAVAW XRMOWVYSUREOHPV

29. $JH GLVDJJUHIJDWHG DQDO\WHY PHDQLQJ WKH DQDO\VHV R
RQ FKLOGUHQ EDVHG RQ WKHLU DJH UHTXLUH D VLJQLAFD
resources. It has been pointed out that in light of the duration of the mandates
of non-judicial accountability mechanisms, and the investment needed to
undertake such an analysis, the ‘return on investment’ — should these bodies
include such analysis in their reports — may be limited, unless underlying data can
subsequently be shared with judicial accountability mechanisms susceptible of
relying on the reports®

46 )RU H[DPSOH 5XOH RI WKH ,&7<:V 5XOHV RI B3URFHGXUH DQG (YLGHQFH DV DPHQ
to ascertain whether “the indictmentprima facie, concentrates onthe most senior leaders suspected of beinmost

27. 1HYHUWKHOHVV WKUHH FULWLFDO FRQVLGHUDWLRQV PXVW EH ERUQH LQ PLQG ZKHQeskb¥iDeOXWDMWLEHY ZLWKLQ WKH MXULVGLFWLRQ RI WKH 7ULEXQDOW IDLOLQJ ZKLF

the track record of accountability mechanisms.

43 6HH JHQHWREDWO &RDOLWLRQ WR 3URMHEWHISUKE EAWADBRUG- InbhRCPofEMARKD F N
on education on women and girls’ 1RYHPEHU 6RODQAKLORGWHKDDQG $UPHG &RQALFW WKH 3LWIDOOV RI
D 12QH 6L]H )LWV $00- DSSURDFK -, p. 130.
44 &HFLOLDI5DFRBPG WKH 3UHYHQWLRQ RI ODVV $WURFLWLHV $ FKLOG FHQWULF DSSURDFK:, inChildren and the Responsibili
tytoProtect %LQD '-&RVWD DQG /XNH *ODQYLOOH HGV %ULOO 1LMKRII SS
,QWHUYLHZ ZLWK 6K\DPDOD $ODJHQGUD ODUFK
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,&7< 5XOHV RI BURFHGXUH DQG (YLGHQFH ,7 5HY -X0\ 7KLY DPHQGPHQ
Rl 81 6HFXULW\ &RXQFLO 5HVROXWLRQ 6 5(6 $XIXVW DQG 5HVRO
ODUFK ZKLFK FRQFHUQHG WKH ,&7<:-V FRPSOHWLRQ VWUDWHJ\

47 For example, Syria, Myanmar, Iraq and South Sudan are not, at the time of writing, parties to the Rome Statute.

48 (W YLHZ ZLWK $OLFH =DJR JHEUXDU\ 7KH O\DQPDU )IMGMMBLQJ OLVVLRQ IL
WKDW LW ZDV D ELW DUELWUDU\ LQ WKH FDPSV EHFDXVH GLGQ-W UHDOO\ PHDQ
FRQFHSW DPRQJ WKDW SRSXODWLRQ $QG DOVR WKHUH ZDVQ-W JUHDW GRFXPHQW
FHUWLAFDWHYVY QRQH RI WKHP KDG ,'V $ ORW Rl SHRSOH GLGQ-W NQRZ KRZ ROG W
ODUFK

,QWHUYLHZ ZLWK $OLFH =DJR $SULO
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https://reliefweb.int/report/world/it-very-painful-talk-about-impact-attacks-education-women-and-girls
https://reliefweb.int/report/world/it-very-painful-talk-about-impact-attacks-education-women-and-girls

30. International prosecutorse enjoy varying degrees of discretion in choosing

whether or not to initiate investigations and, thereafter, even if the evidence 32. $W WKH ,&& WKH 3URVHFXWRU LQ FRQGXFWLQJ SUHOLPLQ
collected discloses aprima facie case, on whether to prosecute and on what whether or not to open a formal investigation,is statutorily required to consider
charges? The exercise of prosecutorial discretion is both necessary and desirable ZKHWKHU WKHUH LV D "'UHDVRQDEOH EDVLVY WR EHOLHYH
for a number of reasons including, amongst others, the vast number of crimes and being committed; the crime falls within the jurisdiction of the court; the case
VXVSHFWV SRWHQWLDOO\ IDOOLQJ ZLWKLQ WKHLU MXULVGLFWLRQ DQG WKH AQLWH UHWRRGPHVVL\EOWKMQGBHU $UWLFOH RI WKH 5RPH 6WDWXWH
disposal, as well as the limitations placed upon prosecutors by their governing crime, including its nature and impact the interests of victims; and whether
frameworks, and the exercise of judicial oversight over decisions to prosectite. proceeding with an investigation “would not serve the interests of justice’lf, on
investigation, the Prosecutor decides to select one or more cases for prosecution,
31. For example, with regard to the International Criminal Tribunals for the Former DSSOLFDWLRQ PD\ EH PDGH WR WKH 3UH 7ULDO &KDPEHU
<XJRVODYLD ,&7< DOAQZDQGWKHKE&ITDS 6HFXULW\ &RXQFLO SDVVHG summons to appear. In either case, the prosecution must satisfy the Chamber that
a resolution calling on the tribunals to indict onlfthe most senior leaders “there are reasonable grounds to believe that the person has committed a crime
suspected of being the most responsible?. 7KH 21AFH Rl WKH 3URVHFXWRU 273 within the jurisdiction of the Court® The charges which the Prosecutor intends to
at the ICTR reviewed its caseload and adopted a policy for selecting cases by SXUVXH PXVW DOVR EH DSSURYHG E\ MXGJHV ,Q RUGHU IR

UHIHUHQFH DPRQJ RWKHU WKLQJV WR WKH QDWXUH Rl WKH FULPH ZLWK VSHFLAF FULP®GE® WKH FDVH WR SURFHHG WR WULDO WKH 37& PXVW EH
EHLQJ VLQJOHG RXW IRU SURVHFXWLRQ LQFOXGLQJ 6*%9 FULPHV WKH UROH SOD\HG BWNdéhBeRdestablish substantial grounds to believe that the person committed

perpetrator, and with a view to ensuring accountability for crimes perpetrated each of the crimes charged®

DFURVVY WKH JHRJUDSKLF VSUHDG R WKHempxQWU\ RU LQ VSHFLAF ORFDWLRQV

RI FULPHV RQ 2 DQG WKH DJH RI 2 YLFWLPV ZHUH QRW DPRQJ WKH H[SUHVVO\ LGHQWBAHKCH ,&& 273 LVVXHG D 3ROLF\ 3DSHU LQ ZKLFK LGHQWLA
FULWHULD 7KH 6WDWXWH Rl WKH 6&6/ VSHFLAFDOO\ OLPLWHG WKH SHUVRQDO MXU LYV Gthé&akdrd®d&of prosecutorial discretion in the selection and prioritisation of

of the Court — and thus the power of the Prosecutor — to the investigation and FDVHV IRU LQYHVWLJDWLRQ DQG SURVHFXWLRQ .H\ IDFWR
prosecution of persons who bore “the greatest responsibility” for crimes. Rl FDVHY DUH WKH JUDYLW\ RI FULPHY LQFOXGLQJ DVVHYV

impact on victims; the degree of responsibility of alleged perpetrators; and the

50 ,W LWHIRKRZHYHU WKDW WKH &KDUWHUV Rl WKH 1XUHPEHUJ DQG 7RN\R 7ULEXQDOV DIIRUGHG QR IRUPDO LQGHSHQGH QF FERiesentatiyeness of chargesZLWK D IRFXV RQ XQGHU SURVHFXWHG F1
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SURVHFXWRUV ZKR ZHUH DSSRLQWHG E\ DQG DFWHG LQ WKH QDPH RI WKHLU VWDWHYV :KLOH WKH 1XUHPEHUJ &KDUWHCgkrimed % mg(ﬁoraffecting childrens With regardtothe prioritisation ofcases,

prosecutors to “VHWWOH WKH AQDO GHVLJQDWLRQ RI PDMRU ZDU FULPLQDOV WR EH WULHG E\ WKH 7ULEXQDOu $UWLFOH E R .

were stipulated for determining who to indict. B (5% IH'UDRI IDFWRUV DUH WDNHQ LQWR DFFRXQW "WR HQ
6HH H X 6&DWXWH $UWLFOH "7KH 3URVHFXWRU VKDOO LQLWLDWH LQYHVWLJDWLRQV H[ RIAFLR RQ WKH EDVLV RI LQJdR Ggases in which itappearsthatitcan conduct an effective and successful

tion obtained from any source [...] [and] assess the information received or obtained and decithether there is a : : : ”

VXIAFLHQW EDVLV $WRVSB@HHHG ‘8SRQ GHMaHCiPdase RS RIG ProdeRtbr Dall investigationOHDGLQJ WR D SURVHFXWLRQ ZLWK D"4HDVRQDEOH
SUHSDUH DQ LQGLFWPHQW >«@ 7KH LQGLFWPHQW VKDOO EH WUDQVPLWWHG WR D MXGJH RI WKH 7ULDO &KDPEHU pu DQAdheseiactors ingluderthe quantity and quality of the available incriminating
judge of the Trial Chamber to whom the indictment has been transmitted shall reviewit. ,| VDWLVAHG WKDW D SULPD IDFLH P ; . fAi i P

FDVH KDV EHHO HVWDEOLVKHG E\ WKH 3URY HE X W8 SUHDWOOIDHD SFURQIALPHW KH L O G LFW P HOQW and exongratmglewdence, the prospects of obtalr.ung addltlo.nal evidence,

and 18 contain equivalent provisions. and any risks to its degradation; the OTP’s capacity to effectively conduct the

Seeeg. ICY, SURVHFEXWRU 0§FHFODAC &R0 ¢ $SSHDOV &KDPEHU =~ JHEUXDU\ Sbub necessary investigations within a reasonable period of time, in light of the security

19.Q WKH SUHVHQW FRQWH[W LQGHHG LQ PDQ\ FULPLQDO MXVWLFH V\VWHPV WKH HQWLW\ UHVSRQVLEOH IRU SURVHEXWLR , - . . .

AQLWH AQDQFLDO DQG KXPDQ UHVRXUFHV DQG FDQQRW UHDOLVWLFDOO\ EH H[SHFWHG WR SURVHFXWH HYHU\ RIIHQG H U SHKatqn;2hRe ¢oures ability to protect persons from risks that might arise from

within the strict terms of its jurisdiction. It must of necessity make decisions as to the nature of the crimes and the of WKHLU FRRSHUDWLRQ ZLWK WKH 21AFH DQG WKH SRWHQW!
fenders to be prosecutedIt is beyond question that the Prosecutor has a broad discretion in relation to the initiation .

of investigations and in the preparation of indictment2 of suspects before the Court, either by arrest and surrender, or pursuant to a

,Q FRQWUDKWWIWUHPEHUJ 6WDWXWH ZKLFK SURYLGHG IRU WKH LQGLFWPHQW RI "PDMRU ZDU FULPLQDOVH RQO\ $JUHHPKAMMONSSS

IRU WKH 3URVHFXWLRQ DQG 3XQLVKPHQW RI WKH ODMRU :Ohdrt& dfltiel QDOV RI WKH (XURSHDQ $[LV 3RZHUV DQG WKH

International Military Tribunal ~ $XJXVW $UW Charter of the International Military Tribunal for the Far East at

Tokyo -DQXDU\ $UW W Ed-ho@ WhiHDivel X Weke broRdevdidHallowed for the investigation 34. In light of the foregoing, even where an investigation reveglema facie evidence

and prosecution of persons responsible for serious violations of international humanitarian law/ithout further ; ; ; ; ; ; ; idi

TXDOLAFDWLRQV ZKLFK TXLENO\ OHG WR PDMRU GHOD\V 8SGDWHG 6WDWXWH RI WKH ,QWHUQDWLRQDO &ULPLQDO 7ULEC;I8rI5rBe§Ralfer\?/thg ?Blljjlg%-PUproseCUtors retain a discretion in demdmgwhetherto

Yugoslavia 6HSWHPEHU $UW Statute of the International Criminal Tribuh for Rwanda select a case for prosecution and proffer charges.

6HH 816&W ROXWLRQ 6 5(6 $XIXVW DQG 5HVROXWLRQ 6 5(6

ODUFK

$W WKH ,&7< LQ WKH 2IAFH Rl WKH 3URVHFXWRU DGRSWHG D IRUPDO VHW RI FULWHULD ZLWK D YLHZ WR HQDEQLQJ DQ HIIHFWLYH

DOORFDWLRQ RI UHVRXUFHV DQG WKH IXOAOPHQW RI WKH 7ULEXQDO:-V PDQGDWH JLYH FULWHULD ZHUH GHYHORSBG7 KSHHBOWRRX W R U ISRWWKH SRZHU WR LQLWLDWH D IRUPDO LQYHVWLJIJDWLRQ SXUVXDQ
WLRQ LQ KLHUDUFK\ XQGHU LQYHVWLJDWLRQ DYDLODELOLW\ RI ZLWQHVVHY DQG HYLGHQFH VHULRXV YLRODWLRQ UDO RRXRPEHWBRBNERWLWY &RXQFLO 7KH 3URVSEFRBRIR PR WO ¥ubject@olbaingyianited. Q Y HV W
DQG QDWXUH RI DFWV SROLF\ FRQVLGHUDWLRQV H J DGYDQFHPHQW RI LQWHUQDWLRQDO MXULVSUXGHQFH ZLOO[SQU@EHVN UXDMCROEYDWWRAIE\ WKH 3UH 7ULDO &KDPEHU VHH $UWLFOHYV DQG 5RP|
QDWLRQDO FRXUWV WR SURVHFXWH SRWHQWLDO V\PEROLF RU GHWHUUHQW YDOXH RI SURVHFXWLRQ DQG RWKHE9 OHPRdtcY BaDaw orf R &diniha®ByHEKaMVaiGhQI\R Y H P E H U DW SDUDJUDSK SURYLGHV WKDW "WKH
HJ SRWHQWLDO GHIHQFHVY DQG OHJDO LPSHGLPHQWY WR SURVHFXWLRQ +RZHYHU LW KDV EHHQ PDLQWDLQHG W KMUN PHWHVHIAUNVWMHR WDKH VSHFLAF HOHPHQWYV RI HDFK RIIHQFH VXFK DV NLOOLQJV
which were not ranked by order of importance “merely provided a catalogue of considerations to be considered as gender violenceand crimes committed against childrenpersecution, or the imposition of conditions of life on a

whole when deciding to pursue an investigation and prosecution” and tHatfocused case selection policy was not group calculated to bring about its destruction” and at paragraph 65 that “the impact of crimes may be assessed

consistently pursued” ,QVWHDG WKH 273V AOWHULQJ SURFHVV RFFXUUHG SULQFLSDOO\ E\ UHIHUHQFH WR WKH SURFH G XU DiflighkdD, @t&i-a\ia the sufferings endured by the victims and their increased vulnerabiljtihe terror subsequently

GHVFULEHG KHUHLQ RQFH WKHVH ZHUH LPSOHPHQWHG 6HH &ODXGLD $QJHUPDLHU f&DVH 6HOHFWLRQ DQG 3ULRULWRQWDWLERQH&GU LIRMVHWKMHM VRFLDO HFRQRPLF DQG HQYLURQPHQWDO GDPDJH LQALFWHG
LQ WKH :RUN RI WKH ,QWHUQDWLRQDO &ULPLQDO 7UlifEeXaQdD@ioriRAhgWiiH )RUPHU <XJRVODYLD: SS LQ $UWLFOH 5RPH 6WDWXWH

Selecting Core International Crimes CasesORUWHQ % HUJVPR HG JRUXP IRU , QWHUQDWLRQDO &ULPLQDO DQG +XPDQLWDULDQ $UWLFOH 5RPH 6 WDWXWH

/IDZ 3XEOLFDWLRQ 6HULHYV $UWLFOH 5RPH 6WDWXWH

$QgHRERWH 2GRUD f&DVH 6HOHFWLRQ DQG 3ULRULWL]DWLRQ &ULWHULD LQ WKH :RUN RI WKH ,QWHUQDWLRQDO &U LGLQIB™Iid\PafeXd T&selFeldction and Prioritisation, September 2016, pp. 12-15. The operationalisation of the

5ZDQGD- SS Criteria fdr Rrioritizing and Selecting Core International Crimes CaseeRUWHQ %HUJVPR HG ,&&-V 3ROLF\ RQ &KLOGUHQ ZLOO EH IXUWKHU DQDO\WVHG LQ 6HFWLRQ ,,, 3DUW $
JRUXP IRU ,QWHUQDWLRQDO &ULPLQDO DQG +XPDQLWDULDQ /DZ 3XEOLFDWLRQ 6HULHYV 64 Ibid, p.16

$SUWLFOH Statute of the Special Court for Sierra L&b&6/ 6 WD W X W H 65 Ibid, p.17.
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https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter%20of%20IMT%201945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter%20of%20IMT%201945.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946%20Tokyo%20Charter.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.3_1946%20Tokyo%20Charter.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
https://unictr.irmct.org/sites/unictr.org/files/legal-library/100131_Statute_en_fr_0.pdf
https://www.toaep.org/ps-pdf/4-bergsmo-second
https://www.toaep.org/ps-pdf/4-bergsmo-second
https://www.toaep.org/ps-pdf/4-bergsmo-second
http://www.rscsl.org/Documents/scsl-statute.pdf)
https://www.icc-cpi.int/iccdocs/otp/OTP-Policy_Paper_Preliminary_Examinations_2013-ENG.pd
https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf

35.

36.

37.

38.

Finally, when it comes to war crimes prosecutions, some cases Access to the
DUH HDVLHU WR EXLOG WKDQ RWKHUV leﬁﬁlhwlhgtfam RI LQWHUQDWLRQDO
humanitarian law encompass both violations against rules evidence iS often
concerning the treatment of civilians and those who ateors . o
de combate and violations of rules concerning the conduct of ql"te I|m|t9d fOI'
hostilities. ‘Conduct of hostilities’ violations centre on the means ‘conduct’ Violations
as compared

and methods of warfare and include, for example, indiscriminate
attacks; attacks directed towards or military use of civilian objects t nt’
VXFK DV VFKRROV DQG SODVJURXQGYV DR/ Eia—'tm\? &LUHFWHG WRZDUGYV RU
WKH PLOLWDU\ XVH RI VSHFLAFDOO\ surlf WS G SHUVRQV DQG REMHFWYV
VXFK DV PHGLFDO VWDII DQG IDFLOLWLHYV $ FXUVRU\ ORRN DW WKH
indictments of international criminal tribunals, or indeed universal
jurisdiction cases of international crimesindicates that the majority of war crimes
prosecutions concern ‘treatment’ violations. This is largely because access to the
most probative evidence is often quite limited for ‘conduct’ violations as compared
to ‘treatment’ violations.

For example, building a case in relation to torture and killings in a detention centre
— itself a challenging exercise — would usually requirde minimis, accounts of
survivors and witnesses concerning the crimes and those involved in the criminal
conduct; medical records detailing injuries and/or cause of death; photographs of
injuries and/or bodies; and/or satellite imagery of mass grave sites. In contrast,
building a case related to the aerial bombardment of a school would require

SWWLWXGLQDO EDUULHUYV

Invisibilisation of children

39. While the experiences of children in war and other situations of protracted armed
violence are increasingly captured by accountability mechanisms, in practice,
the focus of these institutions has largely been on adult perpetrators, and on the
experiences of adult victims and survivors. $V GHVFULEHG LQ $QQH[ , DWUR
affecting children are often addressed as part of the broader crimes committed
against the civilian population, and/or in the sentencing process, with limited
age-disaggregated analyses of how children of varying ages are affected by the
violence. Where children are explicitly considered, the experiences of boys have
hitherto generally been reduced to recruitment and use of children in hostilities,
and those of girls to sexual and gender-based violence.

40. It has been said that the lack of sustained focus on children by accountability

PHFKDQLVPV LV UHAHFWLYHLRIGD | EFURD@GHU WIRL ¥ WIRWGEB Q -V
linked in part to their conceptualisation as passive objects, lacking in agency and
requiring protection® The adoption of the Convention on the Rights of the Child

&5& LQ LQ ZKLFK FKLOGUHQ:V ULJKWV RUJDQLVDWLR(
UROH DQG LWV QHDU XQLYHUVDO UDWLAFDWLRQ KDYH PD
regard, as States recognised that children are rights-holders, whose voices need
to be heerd and perspectives understood.

QRW RQO\ FRQAUPDWLRQ WKDW WKH VFKRRO DQG DQ\RQH LQVLGH LW ZHUH QRW PLOLWDU

objectives, but also, at a minimum, the location and value of any military targets

LQ WKH YLFLQLW\ DQ LGHQWLAFDWLRQ RI ZKLFK IRUFHV FRQGXFWHG WKH ERPELC
WKH HIITHFWLYH

PXOWLSOH SDUWLHV KDYH WKH FDSDFLW\ IRU DHULDO DWWDFNYV
structures through which the orders to bomb emanated; the information that fed

into the decision to launch such an attack; and whether there was a good-faith

assessment of that evidence. Often, there is little to no information provided

by the military forces involved, making a proportionality assessment and the

pinpointing of individuals responsible within complex command structures

LPPHQVHO\ GLIAFXOW &RQVHTXHQWO\ EXLOGLQJ D FDVH GRVVLHU LQ UHODWLRQ

an attack often requires investigations involving specialist expertise, including
military and ballistic experts, specialists on the structure and capacity of particular
units or groups, as well as access to insiders or defectors. These latter would

QHHG WR KROG LI QRW LQIRUPDWLRQ DERXW WKH VSHFLAF DWWDFN DW OHDVW L¢...c. ..

concerning military strategies, and the processes of effective decision-making
surrounding such attacks in the area of control at that time.

JRU WKHVH UHDVRQV JUHDWHU RSHQLQJV H[LVW IRU FULPLQDO DFFRXQWDELOLW\

crimes arising from treatment violations, and only a much narrower path to

41. However,the DJHQF\ RI FKLOGUHQ GRHV QRW QHJDWH WKHLU Y X
for special protection.Children are not identical to adults, andifferentiated
WUHDWPHQW RI WKMHKMHUW MX\DWILREBB IRU VSHFLAF SURWHFYV
— and the law’s — treatment of children. The CRC seeks to strike a meaningful
balance between these competing interests by ensuring that children’s needs for
protection and support are met, while maximising their autonomy and capacity for
self-determination by requiring their participation and consultation in decisions
affecting them?

42. IRWZLWKVWDQGLQJ WKLV SDUDGLJP VKLIW FKLOGKRRG D\
E\ PDQ\ DV LQIHULRU WR DGXOWKRRG

[Therprevailing idea is that children are incomplete, that they are
becoming, and that adulthood, particularly male adulthood, is
the goal; instead of seeing children as competent, capable social
actors in their own right, with valid observations and experiences
to bring to the table?

DFFRXQWDELOLW\ H[LVWV IRU ZzDU FULPHVY UHODWLQJ WR FRQGXFW RI KRVWLOLWL...

including those that tend to disproportionately affect children.

In addition to the above-mentioned general challenges to investigating,
documenting, and indicting international crimes, there are also attitudinal and

43. $V IXUWKHU GLVFXVVHG LQ WKLV SDSHU WKH SHUVLVWLQJ L

,QWHUYLHZ ZLWK 3DWULFLD 9LVHXU 6HOOHUV JHEUXDU\
68 'U $ 0LV RWCHidranVhHTransitional Justice Processes- Still sidelineti *HQGHU DQG :DU ,QWHUQDWLRQDO DC
Transitional Justice Perspectves HGV 6 ORXWKDQ DQG 2 -XUDV] ,QWH U VRe¢eiQ&gL D S 0

VWUXFWXUDO EDUULHUV 2 HDFK ZLWK AQDQFLDO LPSOLFDWLRQV WKDW DUH PRUH MSHFLAKEOWRROGLHUV LQ ,QWHUQDWLRQDO /DZ 283

the investigation, documentation, and indictment of crimes affecting children, as
addressed below.

66 E.g. torture, sexual violence, and unlawful killings.

40

69 Ton Liefaard, {$FFHVV WR MXVWLFH IRU FKLOGUHQ WRZDUGY D VSHFLAF UHVHDUFK DQG
,QWHUQDWLRQDO -RXUQDO RI &KLOGUHQ-V 5LJKWV S

70 $RLIH 1RODQ 9f&KLOGUHQ D Q&K&RBLRHF RQRPALR YERQRP.LF 5LJKWV 'HPRFUDF\ DQG
+DUW

71 Ibid.
,QWHUYLHZ ZLWK 'U $OLVRQ %LVVHW

YHEUXDU\
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https://www.researchgate.net/publication/333113855_Access_to_Justice_for_Children_Towards_a_Specific_Research_and_Implementation_Agenda

overarching issue that affects all the other barriers discussed below.

49. 81,&() WKH 'HSDUWPHQW RI 3HDFH 2SHUDWLRQV DQG WKH 't

6WUXFWXUDO EDUULHUYV

Lack of buy-in from States

44,

45.

46.

47.

7KH IRXQGDWLRQDO EDUULHU LGBRWRAHEG\LLOQWKRY BWSRWHW LNVQWKH
WKH ODFN RI VXVWDLQH @n th¢ lis3le @ atvodriabilit férvielBtiens
and crimes affecting childrer

$V H[DPSOHV Rl WKH SRWHQWLDO VLJQLAFDQFH RI 6BWDWH VXSSRUW RQH H[SHUW Q
DWWHQWLRQ SDLG E\ /LHFKWHQVWHLQ WR WKH FULPH RI DJJUHVVLRQ DQG RI WKH ¢
WR LVVXHV Rl FRQALFW UHODWHG WH[XDO DQG JHQGHU EDVHG YLROHQFH

7KLV ODFN RI EX\ LQ IURP 6WDWHV LV QRW VSHFLAF WR WKH LVVXH RI FKLOGUHQ ULgp¥

UHAHFWV D EURDGHU UHOXFWDQFH RQ WKH SDUW RI 6WDWHV WR LQFOXGH VSHFLAF
resolutions establishing accountability mechanisnms.In the discussions surrounding

the scope of the mechanisms’ mandates, States have tended to refrain from

HQJDJLQJ RQ VSHFLAF FRQWHQWLRXV LVVXHV VXFK DV FULPHV DJDLQVW FKLOGUHGC
instead on general issues pertaining to the overall scope of mandates, and issues on

ZKLFK DJUHHPHQW FRXOG EH VHFXUHG GXULQJ PDQGDWHV:- QHIRWLDWLRQV $V GLV
6HFWLRQ ,, WKH LQFUHDVHG DWWHQWLRQ SDLG E\ 6WDWHV WR 6*%9 LVVXHV UHVXO
LQAXHQFLQJ HIIRUWYV XQGHUWDNHQ E\ ZRPHQ YLFWLPV DQG DGYRFDWHV DV ZHOO
to bring those issues to the forefront of the international agendaTo date, children

DQG H[SHUWV RQ FULPHV DJDLQVW FKLOGUHQ KDYH \HW WR DFKLHYH WKH VDPH LQA
capacity.

Without such progress, there is a risk that children will remain invisible to the
foundational instruments of judicial and non-judicial accountability mechanisms, as
well as in their case selection strategies and criteria.

Lack of UN and civil society accountability-focussed constituency

51.

DQG 3HDFHEXLOGLQJ $IIDLUV DUH DFFRXQWDEOH WR WKH 6H
WKH LPSOHPHQWDWLRQ RI SURWHFWLRQ PDQGDWHV LQ FRXQ
ZRUN FORVHO\ ZLWK WKH 656* &$%$& RIAFH DW 81 KHDGTXDUW
SDUWLHV WR F RQbkICBWtrDTask FOrce/o Mdaitoring and Reporting

WKH WDVN IRUFH LV FR FKDLUHG E\ 81,&() DQG WKH KLJKHYV
FRXQWU\ W\SLFDOO\ WKH 6SHFLDO 5HSUHVHQWDWLYH RI WK
+XPDQLWDULDQ &RRUGLQDWRU 7KH WDVN IRUFH LV UHVSRQ
050 $00 UHOHYDQW 81 HQWLWLHV LQ WKH FRXQWU\ DUH XV)>
which is responsible for, among other things, monitoring and reporting on grave
YLRODWLRQV DJDLQVW FKLOGUHQ DQG GHYHORSLQJ FRQFUF
DJUHHPHQWY ZLWK WKH SDUWLH¥inwrRerkthaRd@ @A LFW $FWLRC
accountability of responsible parties, and to respond to and prevent future grave
YLRODWLRQV DJDLQVW FKFOGUHQ DIIHFWHG E\ FRQALFW

e MRM Was established by the Security Council to foster accountability and
FRPSOLDQFH ZLWK LQWHUQDWLRQDO ODZ DQG FKLOG SURWH
of the MRM is to enhance the accountability of states and non-state armed groups
of grave violations against children in order to end and prevent grave violations.
$FFRXQWDE L Gritavalid QFGOX@GWMNMIN\LQJ SDUWLHVY WR FRQALFW FRP
violations, and engaging with said parties to prevent and end grave violations against
children. The recommendations of the Secretary-General’'s Report and the Security
&RXQFLO:V :RUNLQJ *URXS RQ &KLOGUHQ DQG $UPHG &RQALF
country task forces to advocate, monitor and ensure implementation by parties to
WKH FRQALFW 7KH\ FDQ VHUYH DV D AUVW VWHS LQ DFFRXQ
another tool to enhance accountability of responsible parties and include a set of
measures geared towards that end, such as requests to criminalise the six grave
violations against childrer#: as well as to investigate and prosecute those that
commit such violations nationally.

It is important to note that the MRM is not a mechanism for criminal accountability
or investigations, nor for truth and reconciliation processes. However, information
provided through public Reports of the Secretary General has drawn the attention of
— and triggered action by — competent judicial organs in the past

48. 3URWHFWLQJ FRQALFW DIIHFWHG FKLOGUHQ UHTXLUHV WKH HQJDJHPHQW RI WKH 81 V\VWHP DV D
ZKROH 7KH 6SHFLDO 5HSUHVHQWDWLYH RI WKH 6HFUHWDU\ *HQHUDO IRU &KLOGUHQ DQG $UPHG
&RQALFW 656* &$%$& VHUYHV DV WKH OHDGLQJ 81 DGYRFDWH IRU WKH SURWHFWLRQ DQG ZHOO
EHLQJ RI FRQALFW DIIHFWHG FKLOGUHQ 7KH 6SHFLDO 5HSUHVHQWDWLYH DFWV DV D FRQYHQHU

DQG

IDFLOLWDWHY FROODERUDWLRQ RQ FKLOG SURWHFWLRQ DPRQJ 81 HQWLWLHYV 7KH UROH RI WKH

656* &$%$& LV DPRQJ RWKHUV WR DVVHVV SURJUHVYV DFKLHYHG DQG VWHSV WDNHQ B\ 66 @B W H W KHWD WHFAHGHUDO KDV UHSRUWHG DQQXDOO\ WR WKH 6HFXULW\ &RXQF

to overcome challenges in strengthening the protection of children in situations of
DUPHG FRQALFW WR raise awareness and promote the collection of such information;
and to foster international cooperation to ensure respect for children’s righfEhe

FKLOGUHQ DQG DUPHG FRQALFW $V RI WKH 6HFUHWDU\ *HQHUDO -V UHSRUWYV |
VHULRXV YLRODWLRQV RI WKH ULJKWV RI FKLOGUHQ LQ ZDU HLWKHU LQ VLWXDWL
QH[ ,0 RU LQ VLWXDWLRQV WKDW PD\ EH EURXJKW WR WKH DWWHQWLRQ RI WKH 6t
"$QQH[ ,,0 7KH 050 LV LPSOHPHQWHG DW FRXQWU\ OHYHO DQG LV DXWRPDWLFDO
WR WKH 6HFUHWDU\ *HQHUDO -V DQQXDO UHSRUW RQ FKLOGUHQ DQG DUPHG FRQA

Special RepresentatveOHDGV WKH GUDIWLQJ Rl WKH 81 6HFUHWDU\ *HQHUDO-V DQQXDO UHSRUW UHTXLUHG WR FRQVXOW ZLWK WKH QDWLRQDO DXWKRULWLHV EHIRUH LPSOHPH(

RQ &KLOGUHQ DQG POFHEXEPQWIMFDQQXDO UHSRUWY WR WKH 81 *HQHUDO
$VVHPEO\ DQG WKH 81 +XPDQ 5LJKWV &RXQFLO

73 Interview with expert.

74 Interview with expert.

75 Seeinfra p. 42.

76 See infra p. 52

77 SHVROXWLRQ $ 5(6
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79

81

‘*XLGHOLQHY ORQLWRULQJ DQG 5HSRUWLQJ OHFKDQLVP RQ *UDYH-9LRODWLRQV DJ
ALFWXQH SSs

$FWLRQ 30DQV DUH GHVLJQHG WR HQG DQG SUHYHQW JUDYH YLRODWLRQV DJDLQV!
$UPHG &RQALFW ZKLFK FRPSULVHV DOO PHPEHUV RI WKH 6HFXULW\ &RXQFLO U]
YLRODWLRQV SHUSHWUDWHG E\ SDUWLHYV OLVWHG LQ $QQH[, DQG ,, DQG WKH LPS
PHDVXUHV WR LPSURYH WKH SURWHFWLRQ RI FRQALFW DIIHFWHG FKLOGUHQ

81,&() JLHOG 0DQXDO ORQLWRULQJ DQG 5HSRUWLQJ OHFKDQLVP 050 RQ *UDYH
VLWXDWLRQV Rl $UPHG &RQALFW

Recruitment and use, killing and maiming, rape and other forms of sexual violence, abductions, attacks on schools

and hospitals, denial of humanitarian assistance.
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http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/51/77
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52. 2Q D SUDFWLFDO OHYHO XQOLNH WKH 2IAFH Rl WKH 6SHFLDO 5HSUHVHQWDWLYH RI
*HQHUDO RQ 6H[XDO 9LROHQFH LQ &RQALFW WKH 2IAFH RI WKH 656* &$$& GRHV QRW KNVH N
81 WHDP RI H{SHUWV WR DVVLVW QDWLRQDO DXWKRULWLHV LQ VWUHQJWKHQLQJ WKH UXOH RI ODZ ZLWK

WKH DLP RI HQVXULQJ FULPLQDO DFFRXQWDELOLW\ IRU SHUSHWUDWRUV RI LQ WKD b. Thefundingthatwouldberequiredtoovercomesomeoftheprincipalbarriers
related sexual violence WR DFFRXQWDELOLW\ H J E\ GHSOR\LQJ H[SHUWLVH GLUHI

training local documentation entities on the importance of documenting crimes

5. ORUHRYHU WKH PDQGDWH RI WKH 656* &$$& LV FXUUHQWO\ OLPLWHG WR PRQLWRUL DITHFWLQJ FKLOGUHQ DQG RI DGRSWLQJ FKLOG FRPSHWH
UHSRUWLQJ RQ WKH VL[ JUDYH YLRODWLRQV DJDLQVW FKLOGUHQ LQ FRQALFW VLWX_ .._..Iisnotavailablex
she is not in a position to support the investigation of these or other violations against
children, and does not have the ability to support mandates that are geared towards

-y . S L . c. Inturn,ths GHDUWK RI IRFXVHG DGYRFDF\ E\ 6WDWHV DQG , 1
criminal law-based investigations and criminal prosecutions.

FRQVHTXHQW LPSDFW RQ IXQGLQJ AOWHU GRZQ YHU\ TXL
resources that local documentation groups receive when working on the ground.

)DGHO $EGXO *KDQL ([HFXWLYH 'LUHFWRU RI WKH 6\ULDQ
61+5 UHFDOOHG WKDW KLV LQYHVWLJDWRUV KDG PXOWL
WKHLU VNLOOV RQ GRFXPHQWDWLRQ RI 6*%9 FULPHV EXW
suggested or provided to do the same when it comes to documenting crimes

DJDLQVW FKLOGUHQ

54, )RU LWV SDUW 81,&() bv D SULPDU\ LPSOHPHQWHU RI WKH 050 DW FRXQWU\ OHYHO
balance its child rights monitoring mandate with its humanitarian and operational
mandates, which include preventing and responding to grave violations. While
81,&() LV ZHOO SODFHG WR VXSSRUW WKH GRFXPHQWDWLRQ RI JUDYH YLRODWLRQV
ZLWK SDUWLHV WR FRQALFW LQ RUGHU WR HQG DQG SUHYHQW JUDYH YLRODWLRQV
SULQFLSOHYVY SUHYHQW LW IURP HQJDJLQJ LQ FULPLQDO DFFRXQWDELOLW\ HIIRUWV ou.1,x«y()
believes strongly in the need for accountability for child rights violations. However,

its unique role in the MRM, and its operational imperatives, make it challenging ,-P QLQH \HDUV ZLWK WKH >6\ULD@ FRQALFW DQG , FDQ
IRU 81,&() WR GLUHFWO\ VXSSRUW DFFRXQWDELOLW\ HIIRUWV RXWVLGH WKH VFRSH on gender violence or sexual violence or violence against woman

,Q WKH YLHZ RI SUDFWLWLRQHUV ZKLOH 81,&() UHPDLQV D VWURQJ YRLFH DGYRFDW is ten times the focus or speaking about abuses against children.

criminal accountability, it does not have the mandate to engage in criminal or other Lots of organisations are focusing on this. But few organisations are

accountability mechanisms: reporting on childreres

55. $ VLPLODU FKDOOHQJH DULVHV ZLWK UHJDUG WR FLYLO VRFLHW\ RUJDQLVDWLRQV rIfaﬁll]\re'tohrr‘{éli'rlls't'rharfn\“éﬁila-'f:\ohmfﬁetent approaches in investigation, documentation
DQG ORFDO QRQ JRYHUQPHQWDO RUJDQLVDWLRQV , 1*2V ZRUNLQJ RQ FKLOGUHQ "V and prosecution strategies
YDVW PDMRULW\ RI ODUJH 1*2V KDYH SULPDULO\ DQ RSHUDWLRQDO PDQGDWH D EUPP~ NnevDLERL
IRFXV RU D PL[ RI ERWK $Vv D UHVXOW WKH\ UDUHO\ GRFXPHQW YLRODWLRQV DQG FULPHYV
DIIHFWLQJ FKLOGUHQ IRU DFFRXQWDELOLW\ SXUSRVHV $W WKH ORFDO OHYHO Lw (37 $V KLJKOLJKWHG FKLOGUHQ KDYH EHFRPH LQFUHDVLQJO\ YL
are increasingly alert to, and focused on, the documentation of violations and crimes mechanisms. However, the fact remains that investigating and documenting

affecting children. However, in both cases, the information is not always collected in violations and crimes affecting children is rarely understood as forming part of
accordance with the standards of proof required by criminal accountability. D PDLQVWUHDP KXPDQ ULJKWV DQG RU FULPLQDO LQYHVWLJI

warranting additional and separate consideration This belief is linked to the
WHQGHQF\ GHVFULEHG DERYH WR YLHZ FKLOGUHQ DV LQYL\

56. These three factors combined —-theODFN RI VXVWDLQHG DQG FRPSUHKHQVLYH IRFXV E\

States, UN leadership, and civil society — have profound implications, aack the | think the problem is not one of lack of information but the lack of
RY HU D U F K LtQ de&ningfl addduntability for violations and crimes affecting attention to these crimes. | really see a parallel to the lack of attention
FKLOGUHQ EHFDXVH LW PHDQV WKDW WR FULPHYVY DJDLQVW ZRPHQ IRU PDQ\ PDQ\ \HDUV $QG ZzZK

tribunals looked at crimes against women, they only looked at it for
sexual crimes. While many women suffered from sexual crimes, women
a. There is alimited drive to ensure that violations and crimes affecting children were targeted in many other ways, and suffered many other crimes,
are addressed in the design, composition, or implementation of mandates beside sexual crimesThisnarrow focus — only looking at the sexual
HJ DIDLOXUH WR VIVWHPDWLFDOO\ PHQWLRQ FKLOGUHQ LQ HVWDEOLVKLQJ UHYVR O XMWieR éMmitted against women and not other crimes suffered by
DQG WR VWDIlI PDQGDWHYV ZLWK FKLOG VSHFLAF H[SHUWLVH LQ FRQWUDVW WR 6*%9 R&rfen —makes me believe that the challenges are many, not ority
consequently, little incentive to mainstream child-competent approaches to investigating these sorts of crimes, but also because certain categories of
accountability victims, stakeholders, and crimes are simply overlookéd.

82 GHMWYLHZ ZLWK 656* &$$& VWDII

83 Interviews with two distinct experts. I

84 GHWYLHZ ZLWXWH[BHWKDQ FKLOG VROGLHUV RWKHU WKDQ WKH FRQFHUQ DERXW YXOQHUDEOH ZLWQHVVHV WKDVS>ODRADEHRZFZLWK 3DWULFLD 9LVHXUrheé ih@rfatddal structiitd€EHavée Ddd Accessed or made
FRPPXQLW\@ GRHV QRW \HW H[LVW > @ 7KLV LV D VSDFH ZKHUH WKHUH:-V QHLWKHU >D@ 6WDWH QRU >D@ FLYLO VR¥KBW\DFRQVALIQUXHLQRULW\ 6R ZH KDYH LPSXQLW\ JDSV WKDW FRQWLQXH WR H[L\
WKDW LV WU\LQJ WR DPSOLI\ DQG HFKR WKH ZRUN Rl WKH 3URVHFXWRU (YHQ LI \RX ORRN DW WKH DGYDQFHV IURP WKHWIKHWDAQQRGQGBLDO DELOLW\ RU FRPPLWPHQW DQG WKH LQWHUQDO VWUXFWXUHV \
FRQYLFWLRQ KRQHVWO\ PRVW RI WKH FRPPHQWDU\ > @ ZDV DERXW VH[XDO YLROHQFH > @ 7TKHUH MXVW LVQ-W WKQWHARPARXQZMNK )D@HO $EGXO *KDQL 6\ULDQ 1HWZRUN IRU +XPDQ 5LJKWYV JHE!
to say ‘pathbreaking decision on crimes affecting children™ ,QWHUYLHZ ZLWK &pFLOH $SWHO ODUFK
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58. $GGLWLRQDOO\ EHFDXVH WKH FRQFHSWLRQ RI ZKDW FKLOGUHQ VXIIHU LQ ZDU LV R
WR FKLOG VSHFLAF FULPHV VXFK DV UHFUXLWPHQW DQG XVH RI FKLOG VROGLHUV F

violence, attempts are rarely made to proactively collect evidence of other crimes

DIIHFWLQJ FKLOGUHQ )RU H[DPSOH LQ WKH /XEDQJD FDVH

&HUWDLQO\ ZH NQHZ WKDW WKH FKDUJHV GLG QRW UHAHFW WKH W\SH RI FULPHV

committed against children in Ituri. [...] | think [that is] because the
investigation plan included [only] recruitment, conscription and use of

child soldiers. So, SHRSOH:V PLQGV ZHUH IRFXVHG RQ WKLV UHJDUGOHVV RI

whether they had other evidence. It was just geared towards whether the
evidence was meeting what we had selected, and this is what we had
selected® (PSKDVLV RXUV

59. Even where children are explicitly referred to in the establishing resolutions of non-
judicial accountability mechanisms, they may still be overlooked in practiee.

60. While it has been noted that, even in the absence of a concerted strategy, information
and evidence regarding children may nonetheless come to lightn practice, this

invisibilisation can leadtoal DLOXUH WR DGRSW GHOLEHUDWH VWUDWHJILHY IRU FROOHFWLQJ

information and evidence of violations and crimes affecting children and,
consequently, to fully capture the ways in which they are victimised.

Interviewing children

61. Investigating violations and crimes affecting children is

JHQHUDOO\ FRQADWHG ZLWK LQWHUYll]yFa?i: ?tmg OGUHQ DQG ZKHWKHU

or not it is appropriate to interview children remains a highly qu ns an '
divisive question in the judicial and non-judicial community ~ CFIMEs affectlng
of experts working on international accountability issues. children is general

I
$PRQJ WKH FKDOOHQJHV RIWHQ FLWHé}OlﬂHfé tTl HleLFDO GLOHPPDYV

posed by the risk of retraumatising a child witness, and

FROFHUQV WKDW FKLOGUHO pD\ orw iBteryiewigshildeen - 1 owo\

reliable witnesses. One expert highlighted that the necessary

LOYROYHPHQW RI SDUHQWY RU OHJDO JXDUGLDQV DQG
LQVWDQFHY LQWHUPHGLDULHV LQ WKH SURFHVV FDQ DOVR QHJDWLYHO\ DIIHFW Wk
the evidence collectedJLYHQ WKH LQAXHQFH WKH\ DUHBPDLNHO\ WR KDYH RQ WKH FKLOG

contrast, many continue to see adult victims and witnesses as more articulate and

PRUH UHOLDEOH LQ DGGLWLRQ WR WKH IDFW WKDW WKH FRQVHQW RI
RU OHJDO JXDUGLDQ LV QRW UHTXLUHG IRU WKHP WR EH LOQWHUYLHZHG

thus perceived by many to be an easier and less risky taskn domestic criminal

investigations, theseULVNYVY DUH PLWLJDWHG E\ WKH IDFW WKDW LQWHUYLHZV RI FKLOGUHQ
are FRQGXFWHG E\ HISHULHQFHG DQG wdImHdehtiash O\ WUDLQHG SUDFWLWLRQHUV.

similar expertise is often lacking at the international level. Moreover, in non-judicial
accountability mechanisms in particular, the absence of witness protection and

88 Interview with Lina Biscaia, 26 February 2020.
89 Interview with expert.
90 Interview with expert.
91 Interview with expert.

LQ VRPH

D WKLUG SDU
,QWHUYLH

62.

63.

psychosocial support structures may explain the reluctance of investigators to
engage directly with children, given the potential risk to of retraumatisatienrhese
challenges, combined with an absence of appropriate technical expertise, and of
internationally agreed standards and best practices on when and how to interview
children, cantranslate into a reluctance to investigate violations and crimes
affecting children.

$W WKH VDPH WLPH LW LV SRVVLEOH WR LQYHVWLJDWH YLR
Mainstreaming child-competent methods and strategies within investigations

supportsactively seeking alternative sources of information and evidence that can
FRUURERUDWH FKLOGUHQ:-V RZQ WHVWLPRQ\ ZKHUH WKLV FL
LW HQWLUHO\ ZKHUH FKLOGUHQ FDQQRW EH LQWHUYLHZHG
FROOHFWLQJ DQG DQDO\VL@andy hiervidRingddus WEXE R UDWL Q J
SDUHQWV RU RWKHU UHODWLYHYVY RU PHGLFDO SV\FKRVRFLD
the alleged crime or violation affecting the child. It might also entail theintegration

Rl D FKLOG FRPSHWHQW IRFXV LQ WKH UHYLHZ RI GRFXPHQW
WKH VSHFLAF ZD\V LQ ZKLFK FKLOGUHQ PLJKW KDYH EHHQ Yl
2020 thematic report on children produced by the Independent International

&RPPLVVLRQ RI ,QTXLU\ RQ WKH 6\ULDQ $UDE 5HSXEOLF UHO
information, including family members, medical professionals and legal actors.
Similarly, the, QGHSHQGHQW &RPPLVVLRQ RI ,QTXwas aRl® WKH * [
WR LQYHVWLJDWH DQG GRFXPHQW WKH LPSDFW RI WKH FRQA
UHSUHVHQWDWLYHV RI ORFDO DQG LQWHUQDWLRQDO 1*2V 8
in Gaza, Israel and the West Bank and medical doctors who worked in hospitals in

Gaza and the West Bank.

Moreover, contrary to what is generally assumed, LW ZLOO QRW DOZD\V EH WUD X
DOO FKLOGUHQ WR KDYH WR UHFRXQW WKHLU H[SHULHQFHYV,:
to be interviewed will vary dependinnter alia on their age and level of maturity

ZKLFK IXUWKHU XQGHUVFRUHV ZK\ DQ L@iMhseFWLRQDO D S
assumption that often prevails. It is partly rooted in persisting power dynamics, linked
to the invisibilisation of children and/or the tendency to view them as a homogenous
group, which overlook the agency of the individual child who may wish to recall his/
her experience. In turn, this can undermine accountability efforts, particularly in
UHVSHFW RI FULPLQDO SURVHFXWLRQV

vilv LpUYLLuVuLVyVvYyYy i

| think it is where we are hitting a bit of a dead end, because there is

somewhat a certain trepidation of conducting investigations where you

need to interview children and get their story of the crimes that were

FRPPLWWHG DJDLQVW WKHP BUorigkdyu &keKH\ VDZ $QG IRU
not willing to interview children, that is a great disservice to themThe

general attitude is always that interviewing children is a matter of last

resort. [...] There is a certain belief that the ‘do no harm’ principle means

95
96

97

92 GHWYLHZ ZLWK H[SHUW 6'HIK LODGVRH R IDFL® 1D FISRKHQAWDELOLW) IRU LQWHUQDWLRQDO FULPHVY WKH FRQWULEXWLRQ RI
international criminal courts’ 81,&() ,QQRFHQWL 5HVHDUFK &HQWUH $XJIXVW SS 98

93 Interview with Erin Gallagher, 28 February 2020CC OTP Policy dealt with these issues at length, setting forth a
framework designed to allow participation of children according to these evolving capacities. S&& 27 3

Policy on Children, KWWSYVY 777 |FF FSL LQW LFFGREFV RWS B273B,&&B3ROLF\ RQ &KLOGUHQB(QJ 3")

94 Interview with expert.

46

99

Interview with expert.

Taking into account, however, that such information is often prone to sensationalising certain types of crimes, such

as the recruitment of child soldiers, or crimes of a sexual nature, and that open-source information might not always

duly protect the safety, well-being, and identity of child victims.

Generally speaking, this canrtdoe done in a screening interview and requires an in-depth interview with a skilled

investigator.

HumanRights Councily 7KH\ KDYH HUDVHG WKH GUHDPV Rl P\ FKLOGUHQu EFEKLOGUHQ:V ULJ
$ +5& &53 SDUD

Human Rights Counci,5HSRUW Rl WKH GHWDLOHG AQGLQJV RI WKH &RPPLVVLRQ RI ,QTXLU
+5& &53 -XQH SDUD

100 Interview with expert.
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https://www.unicef-irc.org/publications/pdf/iwp_2010_20.pdf
https://www.unicef-irc.org/publications/pdf/iwp_2010_20.pdf
https://www.icc-cpi.int/iccdocs/otp/20161115_OTP_ICC_Policy-on-Children_Eng.PDF
https://www.ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=25465&LangID=E

"GRQ-W WDON WR WKH FKLOGu $V ORQJ DV \RX GRQ-W WDON WR WKH FKLOG LW L67 6HFRQG WKH FXUUHQW VWUXFWXUHV ZLWKLQ 2+&+5 GR QRW
GLIAFXOW IRU LQYHVWLJDWRUV RU SURVHFXWRUV WR AUVW HYHQ UHODWH WR FUL effective support to ad hoc entities® 2+&+5 WKURXJK LWV 5DSLG 5HVSRQVH

against children, when you don’t even have that connection to them. generally internally recruits and deploys staff, and provides secretariat functions as
Secondly, we will never understand the real gravity and impacand all of well as logistical and security supportt 7KH 558 KDV GHYHORSHG DQ LQWHUQ
ZKDW ZH WDONHG DERXW ZLOO UHPDLQ LQ WKH DEVWUDFW LI \RX GRQ-W KHDU LW of staff who can be deployed, through a contingency fund, in human rights and
the children themselves [...] Domestically, you can’t charge child rape KXPDQLWDULDQ HPHUJHQFLHY DQG WKDW FDQ®SURYLGH VXU
without talking to a child. So, if all domestic countries are doing it, why Within OHCHR, there is also the Methodology Education and Training Section, which
DUHQ-W WKH LQW KU QPSWRWQD/ORKRIXUWV" develops policy, methodological tools, manuals, guidelines, training materials, and
other resources in key areas of human rights work and applicable international law,
64. There is no doubt thatan abundance of caution is necessary when engaging and also provides training.
children directly Indeed, numerous studies have found thanterviews conducted
LQ PXOWLSOH ORFDWLRQV DQZG RU E\;hl?ﬁzDFWéI_WIII)_RQH UV ZKR PD\ QRW KDYH WKH U HT%' Vlrll i‘)’i’a'(_:'tlce however, it was reported that the start-up phase of every new mechanism
”af'”l'”g can. F RdQ WdU L E XWH WR QHH W LH.%PG? bl b @dy % O@GUHQ is a challengews One particular area of concern is thiack of guidance and training
saey_interwewe »and giving an aCCOUI‘itWI notnecc_assariy e a retraumatising RQ FULPHV DIIHFWLQJ FKLOGUHQ SURYLGHG E\ 2+&+5 SUH GF
experience, or be against a child’s best interests, provided that adequate phase of the mandate
safeguards are in place. These include assessing at the outset whether an interview '
is contrary to the best interests of the child; ensuring that appropriate psychosocial
support is available; conducting the interview in a child-friendly setting; having an 69. )RU H[DPSOH DV RXWOLQHG LQ $QQH[, LQ $XIXVW W KH
accompanying adult present; and ensuring the interviewer has the relevant child- )DFW )LQGLQJ 0LV VIR Q\BRQPD D QA thematic report on the
VSHFLAF H[SHUWLVH DQG H[SHULHQFH FRPPLVVLRQ RI VH[XDO DQG JHQGHU EDVHG YLROHQFH 6*%9
2017 military ‘clearance’ operationst® $OWKRXJK WKH UHSRUW GRHV QRW FR
Resource and bureaucratic constraints, and lack of timely and effective support VHFWLRQ RQ 6*%9 FULPHV SHUSHWUDWHG DJDLQVW FKLOGUH
ways in which girls and boys were targeted throughout.
65. $ QXPEHU RI EDU UL Hesiyh &t Gpbratien R hoeKaHL IDFW AQGLQJ DQG 70. :KLOVW WKH O\DQPDU ))0 ZDV DEOH WR LQYHVWLJDWH DQG G
investigative mechanisms ZHUH DOVR LGHQWLAHG FULPHV DJDLQVW JLUOV DQG ER\V IRU WKH SXUSRVHV Rl WKI
consideration of the way these particular crimes were committed against and
66. First, a hoc non-judicial accountability mechanisms are generally set up on an D_I I '_(;F WdH G IdJ LU O,V” [;Q Gb ER\V R Id G_th IdH UHQ W_ ,D JH (\j/ TTat level of nuance a
urgent basis, in response to allegations of serious violations of international human missed, and could potentially have been captured with adequate training and too's.
rights and/or humanitarian law and/or international crimes. In most cases, they
are directed to complete their investigations and report back to the mandating Lack of dedicated expertise
body in a relatively short period of time, such as six months to one year from the
GDWH RIMHVWDEOLVKPHQW PHDQLQJ WKDW WKHUH LV RIWHQ OLPLWHG WLPH WR FRQG Q FQBW(EJDVW WR @d%8 QROLM XaEelféiL DO DFFRXQWDELOLW\ PHI
II’IV.?StIgatIOHS. In addltloiihurrilcertalnty and delayg around resources affect the to have a dedicated focal point on children on staffz In most instances, gender
ability to recruit experts with the necess;rly exgsrtls%anlg to Sﬁ&g&i\ a;?é‘éj?te experts that are deployed usually have a dual function and are in charge of
?}% ORFDWLR Q F‘;l l ? Q G v \En HIOIGat rfis;? in g I‘”‘@, Qv investigating and documenting both gender-based violations and crimes and those
children are not perceived as forming a mainstream part of the information planning JDLOVW RU DIIHFWLQJ FKLOGUHQ 7KLV FDQ EH H[SODLQHG
DQG JDWKHULQJ SURFHVV HYHQ ZKHUH WKH\ DUH H[SUHVVO\ DOOXGHG WR LQ WKH IRX ﬁe%l\{\”aﬁﬁ%%fgmational level, on investigating and documenting violations and
GRFXPHQWV RI WKHVH ERGLHY WKH\ DUH RIWHQ QRW SULRULWLVHG E\ LQYHVWLJDWRUYV
ground.
"~ 6DWHD $VKUDSK DQG )HG H 8 WADX F WOWDWDRIGKDO MQJIHY &RQIURQWHG E\ 81 $FFRXQW
3HUVSHFWLYHV IURP &XUUHQW DQG )RAFAMREGWDI| 3BHM DOVRL QR KRWINQJI $FFRX
IRU 0DVV $WDRFURMHFW WR $GYLVH RQ WKH 3HUPDQHQW 6XSSRUW 1HHGHG WR )X!
dates’, Oxford Programme on International Peace and Security, 2020.
106 OHCHRResponding to pressing human rights issuesSeptember 2009.
107 OHCHR2+&+5 L Q WKH :RUOG PDNLQJ KXPDQ ULJKWV D UHDOLW\ RQ WKH JURXQG
— ,QWHUYLHZV ZLWK WZR G&WpMW ILEBFW H[SHUWV $OVR VHH
101 QW YLHZ ZLWK 6K\DPDOD $0ODJHQGUD ODUFK 109 Established ty the Human Rights Council in March 20linter alia to establish the facts and circumstances of hu
102 Olivia Lind Haldogson, % DUQDKXYV 4XDOLW\ 6WDQGDUGY 6XPPDU\ JXLGDQFH IRU PXOWLGLVFLSOLQDU\ DQG LQWHUDJHQF\ man rights violations and abuses at the hands of military and security forces in Myanmar and particularly in Rakh
response to child victims and witnesses of violen¢c€ouncil of the Baltic Sea States Secretariat and Child Circle, ine State, withaviewto HQVXULQJ IXOO DFFRXQWDELOLW\ IRU SHUSHWUDWRUY DQG MXVWL
The PROMISE Project series, pp. 4, 33. $ +5& 5(6 24 March 2017.
6HHRU LQVWDQFH 6DUD )HUUR 5LEHLUR DQG 'DQDp YDQ GHU 6WUDWHQ 3RQWKR] RQ EHKDOI RI WKH 8. )RUHLJQ 110 Human Rights CouncilsH[XDO DQG JHQGHU EDVHG YLROHQFH LQ 0\DQPDU DQG WKH JHQGH!
&RPPRQZHDOWIKWHABPMWLRQDO 3URWRFRO RQ WKH 'REXPHQWDWLRQ DQG ,QYHVWLIDWLRQ RI 6H[XDO 9LROHQFH LQ &RQAWVW®E &53 $XIXVW
%HVW 3UDFWLFH RQ WKH 'REXPHQWDWLRQ RI 6H[XDO 9LROHQFH DV D &ULPH RU 9LRODWLRQ Rl ,QWHUQDWLRQDO 1Tl ZH8emn®igtitioGpuncils +5&  &53 , see e.g. paras. 69-83, 154-167.
March 2017, p. 239. &RPPLVVLR®VURIDQG )DFW AQGLQJ OLVVLRQV DUH UHTXLUHG WR GHYRWH VSHFLAF
104 OHCHR&RPPLVVLRQV RI ,QTXLU\ DQG )DFW )LQGLQJ OLVVLRQV RQ QWHUQDWLRQDO +XPDQ 5LJKWV DQG +XPDQLWDULD @ thi®gendered impacts of violations in their reports and recommendations and, since 2009, have had dedicated
Guidance and Practice, p. 30. 6*%9 ,QYHVWLIDWRUV *HQGHU DGYLVRUV RQ VWDII
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http://www.childrenatrisk.eu/promise/wp-content/uploads/sites/4/2015/11/Guidance_short_reformatted.pdf
http://www.childrenatrisk.eu/promise/wp-content/uploads/sites/4/2015/11/Guidance_short_reformatted.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/598335/International_Protocol_2017_2nd_Edition.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/598335/International_Protocol_2017_2nd_Edition.pdf
https://www.ohchr.org/Documents/Publications/CoI_Guidance_and_Practice.pdf
https://www.ohchr.org/Documents/Publications/CoI_Guidance_and_Practice.pdf
http://opiniojuris.org/2020/10/14/structural-challenges-confronted-by-un-accountability-mandates-perspectives-from-current-and-former-staff-part-i/
http://opiniojuris.org/2020/10/14/structural-challenges-confronted-by-un-accountability-mandates-perspectives-from-current-and-former-staff-part-i/
https://www.bsg.ox.ac.uk/research/research-projects/anchoring-accountability-mass-atrocities
https://www.bsg.ox.ac.uk/research/research-projects/anchoring-accountability-mass-atrocities
https://www.ohchr.org/EN/NewsEvents/Pages/Respondingtopressinghrissues.aspx
https://www.ohchr.org/EN/Countries/Pages/WorkInField.aspx
https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx
https://www.ohchr.org/Documents/HRBodies/HRCouncil/FFM-Myanmar/sexualviolence/A_HRC_CRP_4.pdf
http://a/HRC/42/CRP.4

72.

73.

113

115

117

119

crimes affecting children:: Second, the context and time constraints under which 74. :KLOH WKHUH ZDV D JURZLQJ DZDUHQHVV RI WKH LPSDFW RI

mission planning and design occur, the evolution of the scope of the mechanisms’ QR GHOLEHUDWH VWUDWHJ\ LQFOXVLYH RI D FKLOG FRPSHW
mandate, and the uncertainties over the length of mandates, combined with the lack WR FROOHFW LQIRUPDWLRQ DERXW YLRO®WWeteR@V DQG FULPH
RI DGHTXDWH EXGJHW DOORFDWLRQV IRU VSHFLAF H[SHUWLVH FDQ OLPLW PDQGDWH YV videEdn®dr\diné¥ Rere documented, in the case of targeted killings, for example,

UHFUXLW DQG GHSOR\ TXD Ot Beda@se/ohttizsé ddaNengésiRaif W Q RW LFH VSHFLAF LQIRUPDWLRQ DERXW WKH DJH VH[ DQG JHQGHU R
DUH JHQHUDOO\ GHSO R\H Bowé&vér,Rhek [duohistlatvagstneeeSsarily systematically captured. Similarly, when documenting indiscriminate attacks, the

have the requisite legal expertise, in terms of human rights law and criminal law, with H[SHULHQFHYV RI FKLOGUHQ ZHUH QRW DOZD\V EURXJKW WR (

consequences for investigations, as described below.
, UHPHPEHU GXULQJ WKH VLHJH Rl $OHSSR RQH PDQ DW VI

'LWKRXW WKH UHTXLVLWH FKLOG VSHFLAF H[SHUWLVH WKHUH LV D ULVN ERWK WKDW L QGhlamiDriywwiie Qoes not have milk to feed the child, no breast milk”.

collection plans will not adequately cover violations and crimes affecting children, Has anyone ever asked him, “can you pass the phone, is she okay with

DQOG RU WKDW WKHVH ZLOO QRW EH DQDO\WVHG DQG UHSRUWHG LQ D PDQQHU WKDW IXOO\VVU(I-DAN—I"I-EV\bV @ (YHQ LI \RX MXVW LQYHVWLIJDWH DWWDFNV R
children’s experiences, having regard to their age, gender, and other intersecting there are patients, women, doctors and nurses. We know that there are

identities.s Moreover, unlike international criminal courts and tribunalsD G KR F non- patients who are childrenThey could try to get information from these

judicial accountability mechanisms are not governed by a Statute with enumerated ZRPHQ RU DERXW VBl fnvdstigatotsneveridi@try [...]

crimes, but their operations are guided by foundational documents which evolve (YHQ ZKHQ WKH\ ZRXOG VD\ "QLQH FKLOGUHQ GLHGu DQG .
WR UHAHFW FKDQJHV LQ WKH VFRSH Rl WKHLU UHVSHFWLYH PDQGDWHYV ,I LQYHVWLIJDWRUWHQGAE "u WKH\ ZRXOGQ-W NQRZ 7KH\ GLGQ-W DVN WKRVI

DOQDO\WWYV ODFN WKH VSHFLAF H[SHUWLVH DQG VNLOOV UHTXLUHG WR DGGUHVYV YLRODWLRQW BEREDXVH WKkKH\(P 8KDNV{LLVORBXIHQ
crimes affecting children, ther DELOLW\ WR IXOO\ FRQVLGHU DQG DQDO\WH WKH LQIRUPDWLRQ

collected, susceptible of falling within the scope of their mandates D\ EH OLPLWHG. 75. 7KLV ZDV DOVR WKH &EPF/HL Y VWKQWEK@ 8APDQ 5LIJKWV LQ 6RXW|
$V RQH H[SHUW SXW LW 6RXWK 6XGDQ &R PRLMVRROHU VWDII PHPEHU REVHUYHG
‘KHQ DQ LQYHVWLJDWRU KHDUV WKDW D FKLOG ZDV PDGH WR EH D AJKWHU LQ | think having a focal point for children in the team would have informed
a militia, because of all the developments of the last 20 years, the VRPH RI WKH FRQYHUVDWLRQV DFERBXMINMHQIDILQJ ZLWK FKL(
investigator immediately knows to investigate child soldiers. Bilite in South Sudan, where a lot of them don't have legal guardians. | think
recruitment might encompass a whole host of other violationsincluding there were some people within the team who felt uncertain about
HQVODYHPHQW DV FKLOG WUDIAFNLQJ HWF  >These are] separate crimes that the appropriate ways to engage with children. | guess the equivalent
VKRXOG EH LQYHVWLJDWHG >DV VXFK@ 8QOHVV VRPHRQH LV DEOH WR SLQSRLQW WKDWRPSDULVRQ LV WKDW WKH &RPPLVVLRQ GLG KDYH D VSHF!
it will not get thatr (PSKDVLV RXUV DQG , WKLQN WKDW WKDW KHOSHKHG(WRKDVIY EULQJ IRFXV R
RXUV
With regardtothe, QGHSHQGHQW ,QWHUQDWLRQDO &RPPLVVLRQ RI ,QTXLU\ RQ WKH 6\ULDQ
$UDE 5HSREWLIF &R P2 fovakarmpl@, at the onset of its mandate, the 76. ThsODFN RI SULRULWLVDWLRQ RI FKLOG FRPSHWHQW DSSURD
QDUUDWLYH RI WKH FRQALFW RYHUZKHOPLQJO\ UHAHFWHG WKH H[SHULHQFHV RI DGXOWRVYLPWLDPWH DFFRXQWD E L O LMHowegeH Wihétahd 0Ge FICD@MeER G LH YV
even though children make up a substantial part of the civilian population, and have expert noted that since the development of the 2016 ICC policy on children, violations
EHHQ GLVSURSRUWLRQDWHO\ DITHFWHG E\ WKH YLROHQFH $FFRUGLQJ WR D IRUPHU V vdmldrirRed BdaiRstchildren are systematically investigate®. Further, with regard
who served before the recruitment by the Commission of a child rights expert, “we to the Myanmar international accountability efforts, much of the evidence that the
hardly had anything on children. So, you go through interview after interview trying ,(QWHUQDWLRQDO &RXUW RI -XVWLFH ,&- WKH ,&& DQG ,QGt
WR AQG WKLV RQH OLQH \RX FRXOG WDNH WR SXW LW OD\EH EHFDXVH ZH GLGQ-W KDYHRUKBWMQPDU ,,00 UHOLHG RQ VWHPPHG IURP WKH UHSRUWYV
experts”ue The focus of the FFM reports on group dynamics, discriminatory laws against the

Rohingya, and alleged clearance operations is likely to shape to a great extent the
focus of the investigations to be conducted by new accountability mechanisms and
judicial accountability mechanisms working on the case.

Interviews with three distinct experts.

SQAHNUWYLHZY ZLWK WZR GLVWUpRRME B5SHUWYV $OVR VHH

Supranote 105.

W LSKDVLVHG WKDW HYHQ ZLWK SUH GHSOR\PHQW WUDLQLQJ DQG VXSSRUW LW LV LPSRUWDQW WR KDYH FKLOG VSHFLAF H[SHUWLVH

on teams. The short-term nature of the mandates inevitably restricts staff's ability to fully absorb and apply any N

WUDLQLQJ SYPRXGEIBHG WR KDYH D IXOOHU FRPPLWPHQW IRU SHRSOH WR OHDUQ WR XQGHUWDNH WUDLQLQJ D Q&0 WtRrvEew Wth@ipert.

HUV RQ WRS RI WKDW WUDLQLQJ YLD WKH H[SHULHQFH $QG WKHQ \RX NQRZ WKH OLWWOH LQVWLWXWLRQDO P HER UhieiwelvDvith LNhaVBiKddit) 86 Eeb@aiy2020.

RXW WKH GRRU LQ D ZKLOH 7KHQ \RX VWDUW DG KRF-LQJ HYHU\WKLQJ p ,QWHUYLHZ ZLWK 3DWULFLD 6HOOHUYV 122) BEablisli2tly the Human Rights Council in 23 March 2016nter alia to monitor and report on the situation of

Interview with expert. human rights in South Sudan; provide guidance on transitional justice and accountability, as appropriate; and de
(VWDEOLWKKIHG H+XPDQ 5LJKWV &RXQFLO RQ $XIXVW WR LOQYHVWLIJDWH DOO DOOHJHG YLRODWLRQV RI LQWH U Q D WerRr@ Brd répbrZthe facts and circumstances of, collect and preserve evidence of, and clarify responsibility fer, al
committed in Syria since March 2011; establish the facts and circumstances that may amount to such violations leged gross violations and abuses of human rights and related crimes, including sexual and gender-based violence.
and of the crimes perpetrated; and where possible, identify those responsible with a view to ensuring that perpe- $ +5& 5(6 $SULO

WUDWRUV RI YLRODWLRQV LQFOXGLQJ WKRVH WKDW PD\ FRQVWLWXWH FULPHV DJDLQVW KXPDQLW\ DUH KHOG DIRE R¢tQigwivEiRdsalthd Sipes ®@arch 2020.

Rights CounciResolution S-17/1 $XIXVW 124 Interview with expert.

Interview with Lina Biscaia, 26 February 2020. 125 Interview with expert.
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77 ,Q DGGLWLRQ WR WKH ODFN RI FKLOG VSHFLAF H[SHUWLVH RU WKH DGRSWLRQ RI F80. $V IRU WKH ,&& WKH *HQGHU DQG &KLOGUHQ 8QLW HVWDEO

approaches to investigations, another reported barrier to effective investigation of staff with legal and psychosocial expertise, has focused in its early stages of

and documentation of crimes affecting children is thiack of the appropriate legal RSHUDWLRQ RQ SV\FKRORJLFDO DVVHVVPHQWY RI YXOQHUDE
HISHUWLVH ZLWKLQ WHDPV NMampstafbnejcdite actoountability FKLOGUHQ WR GHWHUPLQH WKHLU AWQHVV IRU LQWHUYLHZ
mechanisms are from OHCHR and most of them have a background in human rights investigation of crimes affecting children themselves. Since the adoption of the

reporting rather than human rights law and/or criminal lawe $V KLJKOLJKWHG DERYH Policy on Children in 2016, addressed in detail in Section#the role of the unit

2+&+5 GRHV QRW VHHP WR SURYLGH VSHFLAF WUDLQLQJ RQ YLRODWLRQV DQG FULPI has reportedly evolved, and its views are increasingly sought during the investigation

children or any general legal traininglhis means that investigators do not always plans, peer review, and evidence review, and to assist with the conduct of interviews

know what to look for, or that the information collected does not always disclose Rl FKLOGUHQ +RZHYHU WR GDWH WKH X@uapddHY QRW VSH
YLRODWLRQV RI DSSOLFDEOH OHJDO VWDQGDUGYV of investigation strategies around crimes affecting childrens

81. In the context of international criminal courts and tribunals, one key expert observed
that the degree of integration of individual experts on children appeared, in practice,
78. The mandates and terms of reference of the newer mechanisms WK H i 0 0 to depend on the discretion of senior staff'members, and related to the importance
.0 DQG 81%7gecognise the need® WR KDYH FKLOG VSHFLAF DQG FULPLQDO ODZ JLYHQ WR VXFK FULPHV " (DFK WULDO WHDP LV D NLQJGRP >-
H[SHU WLV H. In practice, with the exception of thpdtislishenits that have the need .for an expert qn crimes against children but, '|n practu’:’e, it wouldn’t
EHHQ HVWDEOLVKHG E\ WKHVH PHFKDQLWPV FRYHU ERWK 6*%9 DQG FKLOGUHOQ necessarily be seen as important by the head of the trial tearr:

Where expertise is available, it is rarely structurally ingrained within the mechanisms

79. 7KH ULVN RI KDYLQJ D VLQJOH XQLW DV WKH IRFDO SRLQW IRU ERWK 6*%9 DQG FKLO&UH®Mpz;AdpizA a different approach, by appointing focal points on addressing
teams might lose sight of children in practice, given the greater levels of awareness crimes against children, who are then embedded throughout all relevant categories

D U R X Q G==avidreBver, if thesespecialist units are not structurally ingrained RI'WKH RUJDQLVDWLRQDO VWUXFWXUH LQFOXGLQJ LQIRUPD

within core investigations DV ZDV WKH FDVH DW 81,7%' LQ WKH HDUO\ GD\V Rl LWV FUHDWLRQ LQIRUPDWLRQ FROOHFWLRQ DQG LQYHVWLJIJDWLRQV DQG DQ
this can reinforce the perception that violations and crimes affecting children are not These focal points have expertise in crimes against children, and are employed as

PDLQVWUHDP EXW VHSDUDWH IURP fRUGLQDU\- FRUH FULPHV LQYHVWLJDWLRQV $V RQHIURTHWHIDWRUV DQDO\WWYV RU ODZ\HUV DPRQJ RWKHUV $
81,7$' VWDII PHPEHU QRWHYV crimes against children, comprised of the focal points, oversees the implementation

of the IlIM’s strategy on children, including by developing practical tools. The

%HFDXVH WKHUH ZDV D VSHFLAF DGYLVRU WR GHDO ZLWK JHQGHU LW UDLVHG wkH Mechanism has also developed a bespoke training programme on accountability
question in investigation planning of whether it should be mainstreamed for crimes against children, which seeks to strengthen the integration of a focus

into general planning or should be left to have a separate freestanding on children by staff into their day-to-day work, and to encourage cross-sectional

JHQGHU LQYHVWLJDWLRQ SODQ E\ WKH JHQGHU DGYLVRUV" $QG VR WKHUH-V DO P RV fPllaboration and alignment.

a question about whether, if you have a separate specialised focal point

or advisor, does it almost work against mainstreaming into the main i Limited cooperation between actors
LQYHVWLIJDWLRQ" 7KH VDPH DSSOLHVY WR WKH TXHVWLRQ RI KDYLQJ D VSHFLAF IRk

point or advisor on childrers 83. $FWRUV LQYROYHG LQ GRFXPHQWDWLRQ DQG DFFRXQWDELOL
DQG MXGLFLDO PHFKDQLVPV DQG ORFDO D@u&iAgQWHUQDWLRQ
insilos. $Q H[SHUW SRLQWHG RXW WKH QHHG IRU EHWWHU FRRU
between specialists involved in accountability efforts.

126 Interview with expert; als®@upra note104.
127 Interview with expert.

, [BU+ 5&1 5HX P |
QGHSHQGHWWLJPWLYH OHFKDQLVP IRU 0\DQP [3U+ 581 5{% P P3®DdEdbdK WV &RXQFLO 84. $V GHWDLOHG EHORZ WKLV VWDWH RI DIIDLUV LV WKH UHVX
129 International, Impartial and Independent Mechanism to assist in the investigation and prosecution of persons of various actors to effectively share their expertise, and to agree on collaboration

UHVSRQVLEOH IRU WKH PRVW VHULRXV FULPHV XQGHU ,QWHUQDWLRQDO /DZ FRPPLWWHG LQ WKH 6\ULDQ $UDE 5} ; A
81 *HOHUDO SVVHPEO\ $ S1QXDU\ strategies. tFDQ FRQVWLWXWH D VLIQLAFDQW EDUULHU WR DFFR)

8QLWHG 1DWLRQV ,QYHVWLJDWLYH 7HDP WR 3URPRWH $FFRXQWDELOLW\ IRU &ULPHV &RPPLWWHG E\ 'D-HVK ,6,/ 8 PHFKDQLVPV PD\ EH UHOXFWDQW IRU HWKLFDO UHDVRQV W

Council6 5(6 6HSWHPEHU LOQFOXGLQJ FKLOGUHQ ZKR KDYH DOUHDG\ EHHQ WKH VXEMH
81 *HQHUDO $VWWWEO\GDWHG -DQXDU\ I[URP WKH 6HFUHWDU\ *HQHUDO DGGUHVVHG WR WKH 3UHVLGHQW RI ' .

*HQHUDO $VVHPEO\ $QQH[ ,QGHSHQGHQW ,QYHVWLJDWLY¥H OHRKDQLVP IRU 0\DQPDU 7HUPV RI 5HIHUHQFH documentation processes

-DQXDU\ SDUD 81 6 HsUiRNeréhBeXOel@estigative Team to Support Domestic

(IIRUWYV WR +ROG ,6,/ 'D-HVK S$FFRXQWDEOH RI $FWV WKDW 0D\ $PRXQW WR :DU &ULPHY DQG &ULPHV DJDLQVW +XPDQLW\ DQG

Genocide Committed in Irag, established pursuant to Security Council resolutiQ® February 2018, para.15; IlIM, I

Terms of Referencepara. 32. 135 Interview with expert.

81,9' KDV D 6H[XDO DQG *HQGHU %DVHG 9LROHQFH &KLOGUHQ 8QLW FKDUJHG ZLWK ZRUNLQJ DORQJVLGH WKH )LHOCQIAFH RI WKH 3URVHFXWRUR Pi¢y BriHChildren,

,QYHVWLIJDWLRQ 8QLWYV WR LQYHVWLJDWH DFWV FRPPLWWHG E\ ,6,/ LQYROYLQJ VH[XDO DQG JHQGHU EDVHG YLR Q3 Qrigrvi@Quith &pdRtOMe@beks$ of the unit, particularly psychologists, have delivered training on interviewing

against children; The IIIM has focal points on addressing crimes against children embedded throughout all relevant children.

professional categories in its organisational structure. These focal points comprise a working group which develops ,QWHUYLHZ ZLWK 3DWULFLD 9LVHXU 6HOOHUV JHEUXDU\

and oversees the implementation of the IlIM’s dedicated strategy on accountability for crimes against children. 139 Interview with expert. The issue is not exclusive to groups working around accountability for crimes against or affect

JRU H[DPSOH LW ZDV REVHUYHG WKDW WKH ,&&-V *HQGHU DQG &KLOGUHQ 8QLW LQ LWV HDUO\ VWDJHV ZDV ~ JHQGHUFKLOGUHQ 6HH ,QWHUQDWLRQDO %3Q BUWIAM BWRRE UDPURZGIHG VY @& PXRLGNHW HE

children”. ,QWHUYLHZ ZLWK H[SHUW LQHG DUHDV IROORZLQJ D PDSSLQJ RI RUJDQLVDWLRQV:- ZRUN RQ DPHOLRUDWLAQ.
134 Interview with Rosalind Sipos, 3 March 2020. alcrimes -XO\
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KDV EHHQ LQYHVWLJDWLQJ FRQALFW UHODWHG YLRODWLRQV
Failure to share expertise on lessons learned and best practices has been documenting the impact of the war on the country’s children through a

GHGLFDWHG WHDP RI LQYHVWLJDWRUY DQG DQDO\WVWYV “VLP)>
85. /HVVRQV OHDUQHG DQG EHVW SUDFWLFHY DUH QRW VA\VWHPDWLFDOO\ VKDUHG EHW ZH Hape olloWirg th& crimes against children [...] because highlighting the crimes against

$FFRUGLQJ WR RQH H[SHUW WKH 6RXWK 6XGDQ &RPPLVVLRQ GLG QRW GUDZ IURP WKH WRHVFKLOGUHQ VKRZVY WKH LQWHQVH YLROHQFH RI WKH FRQ.

Policy on Children when designing its information-gathering strategy, and analysing FKLOGUHQ LV WHOOLQJ KRZ PXFK WKH DWWDFNHUY DUH >WD
evidence of the reported violations and crimes in South SudanFurther, although 61+5 KDV SURGXFHG D QXPEHU RI WKHPDWLF UHSRUWY RQ FtI
3K\WLFLDQV IRU +XPDQ 5LJKWV 3+5 DUH DFWLYH LQ 6\ULD DQG ,UDT DQG KDYH VSHFLWFQHHG IRU IXUWKHU WUDLQLQJ IURP VSHFLDOLVW RUJDQLV
expertise on child-competent approaches to international crimes, they have to date on how to conduct interviews with children

QRW EHHQ DSSURDFKHG HLWKHU E\ WKH 6\ULD &« RPPLVVLRQ RU 81,7$" RQ EHVW SUDFWLFHV
| think we need more training. We already got general training and,
Cooperation with and training of rst responders RQ VRPH V 3hefklarkFidny specialised organizations doing
this work [...] but | think we can share experiences with regards to the

documentation of crimes affecting children... [...] | think it is required to
86. /RFDO DQG LQWHUQDWLRQDO 1*2V FDQ sol®tal a\ UROH LQ EULGJILQJ WKH JDS have further training from specialised organizations and experts on [...]

between accountability mechanisms and local communities. They  jnternational NGOs how to be more sensitive when we present questions [to children]. It is

DUH RIWHQ WKH TAUVW UHVSRQGHUV:- WR d-a(ﬁ\ﬁﬁyjé?RwLRQDo FULPHV DUULYLQJ DW WKH peeded for us to enhance our capacity, [...] yet, no one has offered this.
scene long before international investigators, and are well positioned

to document violations and, crucially, to preserve evidence of crimes role in brldgmg

90. $V RQH H[SHUW H[SODLQHG MXGLFLDO DFFRXQWDELOLW\ PH
mechanisms, and/or subject-matter jurisdiction of the IC&.0Once accountahlhty 81 ZKLOH SUHVHUYLQJ WKH LPSD®WLDOLW\ RI WKHVH NH\ SI
international investigators ardn situ, local actors can potentially mechanisms and
contribute critical information to support investigations, provide e ) . .
leads on potential evidence, and assist investigators to identify and local communities. Engagement with families and communities on the ground

access reliable and secure in-country contacts. . i i ,
91. The availability and strength of witness protection and psychosocial structuresare

87 7ZR VXEVWDQWLDO EDUULHUV WR HIIHFWLYH 1*2 SDUWLFLSDWLRQ DQG FRRSHUDWLRQ $sR)ig! to guide and delineate the scope of the mechanisms’ engagement with
LGHQWLAHG )LUVW PDQ\ 12V KDYH PDQGDWHY WKDW PD\ QRW LOWHUVHFW ZLWK WKRt@rp'|I|%§|andcommunmesontheground,andtoensurethatmvesuganonsare

judicial and non-judicial mechanisms, e.g. because they aigcused on humanitarian cond_ucted in a.safe envwonme_nt, conducwe_to trust, and result_ln solid information-
DVVLVWDQFH DQG RU FKLOG SURWHFWLRQ DQG DUH DV D UHVXOW UHOXFWDQW WR F&RE%ypRes Hypver witness protection and psychosocial structures are at
unaware of how to do so effectively and without compromising their mandate. times lacking, or face serious challenges within accountability mechanisms. The

absence of such structures within some of the mechanisms raises serious doubts
about the protection of withesses, and can have a negative impact on the decisions of

88. 7KLV ZDV LGHQWLAHG DV D EDUULHU LQ 6RXWK 6XGDQ investigators and/or prosecutors to pursue accountability efforts.
1>:@KHQ ZH ZHUH WU\LQJ WR HQJDJH ZLWK VRPH RI WKH 1*2V LQ 6RXWK 92. Partly due to their restricted mandate, and the sensitivities surrounding the
Sudan, who document a lot of things related to children, in the course of QHJ RWLDWLRQ SURFHVYV SH UV\_/DLQLQJ WR WKH LU HVWDEOLVK
them trying to provide support and humanitarian assistance, they were mechanismsdo not always have the resources or infrastructure to effectively protect
very reticent about engaging with us, and providing informa£ion even and support individuals who provide information, including children and their
statistical information, about children in generat families.
89. Second, whereORFDO 1*2V DUH IRFXVHG RQ DFFRXQWDELOLW\ WKH\ RIWHQ ODFN VSHFLAF $ AQDO SRLQW DERXW WKH DELOLW\ RI >&RPPLVVLRQV RI ,
H[SHUWLVH DQG WUDLQLQJ RQ WKH GRFXPHQWDWLRQ Rl YLRODWLRQV DQG FULPHYV DIIHF{\§sgste and document crimes against children relates to their lack of
children. This can be a barrier to future criminal investigations and prosecutions, resources to provide witness protection and psychological support, etc.

JLYHQ WKDW YLRODWLRQV DQG FULPHV GRFXPHQWHG E\ 1*2V FDQ KHDYLO\ LQAXHQFH zK [}¢f¢ are none of those resources available, which raises the question of
LQFLGHQWYV JHW VHOHFWHG DQG SULRULWLVHG 7KH 6\ULDQ 1HWZRUN IRU +XPDQ 5LJKw VWN§He[§OIs should even be engaging directly with children, since they

— ,(QHUWYLHZ ZLWK )DGHO $EGXO *KDQL 6\ULDQ 1HWZRUN IRU +XPDQ 5LJKWYV JHEUX
140 Interview with expert. best-practices for civil society documentation of international crimes, in fact, advise against interviewing children

,QWHUYLHZ ZLWK .DUHQ 1DLPHU ODUFK XQOHVV SULRU WUDLQLQJ DQG H[SHUWLVH LV DFTXLUHG RQ KRZ VXFK LQWHUYLH?Z
'"“$OHVVDQGUDN7KH $FFRXQWDELOLW\ 7XUQ LQ 7KLUG :DYH +XPDQ 5LJKWV )DFW )LQGLQJ-, 8WUHFKW -RXUQDO RI F., S. Couch, et aHandbook on Civil Society Documentation of Serious Human Rights Violation¥ X 8die(143.
,QWHUQDWLRQDO DQG (XURSHDQ /DZz SS Handb@®®dh \CWIDSQReEtYyD ) 6 &RXFK HW DO 146 Interview with expert. For potential solutions, see aldndividualisation of War Project, Oxford Institute for Ethics,
Documentation of Serious Human Rights Violations3XEOLF ,QWHUQDWLRQDO /DZ 3ROLF\ *URXS /DZ DQG $UPHG &RQALFW DQG (XHURBuhitarian aQordiehysgemert ith RideuiqabHity
8& YNHOH\ 6FKRRO RI /DZ + X FB(RehahKans VAR hteprationdl Wibrkshop on Collecting and PHFKDQLVPV LQ VIWXDWLRQMXDUPHG FRQALFW-
$QDO\]LQJ (YLGHQFH RI . QWHUQDWLRQDO &ULPHYV -, September 2014, p.4. 2Q WKH SDUBRRXWDWQ ER RI ZLWQHVYV S U R'GhidFEWdnR §rcolnthHili Fiht&hhtiraW H O

144 Interview with Rosalind Sipos, 3 March 2020. FULPHY WKH FROQWULEXWLRQ RI LQWHUQDWLRQDO FULPLQDO FRXUWV 81,&() ,QQ
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93.

94.

95.

148 Interview with Rosalind Sipos, 3 March 2020.

do not have a full set of tools to follow a proper victim-centred approach.
While this is also true for adults, this is more easily addressed through
KDYLQJ LGHQWLAHG UHIHUUDO SDWKZD\V 7KRXJK LQ D SODFH O
there is limited availability, and identifying appropriate referral pathways
takes time, something that is in short supply given the short timeframes
within which COls operate. But this issue is even more stark as it relates
to children, where a higher duty of care would appty.

By contrast, international criminal courts and tribunals are equipped with witness

protection and psych-social support structures. However, it was also reported that

the effective protection and support of individuals providing information and evidence
remains challenging in practice. Investigators can encounter challenges in building a
VXIAFLHQW OHYHO RI WUXVW ZLWK IDPLOLHY DQG FRPPXQLWLHV H
victims and survivors, a related lack of awareness around the availability of protection
PHDVXUHV DQG WKH VKRUW GXUDWLRQ RI AHOG PLVVLRQV OLPLW
connect with the community or families?

Due to the aforementioned barriers, thet QIRUPDWLRQ FROOHFWLRQ SURFHVV FDQ H
DITHFWHG E\ WKH XQZLOOLQJQHVV RI IDPLOLHY DQG FRPPXQLWLH
affected children, to disclose crucial information H J 6*%9 FULPHY DUH QRWRULRXVO\
XQGHU UHSRUWHG EHFDXVH RI VWLJPD IRU H[DPSOH

Before turning to possible solutions to overcome these barriers, the next section
will identify applicable lessons learned from the documentation, investigation,

and indictment of sexual and gender-based violence crimes, which has witnessed
considerable, if halting, progress in the past decades.

S/QHUWYLHZ ZLWK H[SHUW 6HH DOVR $Q OLFKHOV 1'%V LI LW ZDV-KDSSHQLQJ DJDLQu VXSS
QHVVHV LQ SDUWLFXODU ZRPHQ DQG FKLOGUHQ DW WKH 6SHFLDO &RXUW IRU 6LHUUD /H
HGV International Criminal Accountability and the Rights of ChildrkrH +DJXH +DJXH $FDGHPLF 3UHVYV

pp. 133-145.
SQAHVWYLHZ ZLWK H[SHUWS&KIHHC&HH) O G SOIFFBXQWDELOLW\ IRU LQWHUQDWLRQDO FULPHV
international criminal courts’ 81,&() ,QQRFHQWL 5HVHDUFK &HQWUH $XJIXVW SS
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to crimes of sexual and gender-based violence against men and boys; the wide range
of other crimes directed against women and girls; and the need for intersectional
gender expertise in approaches to collecting and analysing information and evidence
for the purpose of criminal accountability.

SECTION II.

99. In the interviews conducted for this Research Paper, multiple interviewees referred
to the lessons that could be learnedrom the efforts and approaches of those who

ACCOU NTAB | L|TY FOR SEXUAL AN D G EN DER-BASED sought, and continued to seek, to strengthen accountability for crimes of sexual and

gender-based violence, and with it, a more gender-sensitive analysis of the planning

VIOLENCE CRIMES: A MODEL TO BE REPLICATED? DQG FRPPLVVLRQ Rl LQWHUQDWLRQDO FULPHV 3DWULFLD 9L

6SHFLDO $GYLVRU RQ *HQGHU DGYLVHG

+LVWRULFDOO\ 6*%9 FULPHV OLNH YLRODWLRQV DQG FULPHV DIIHFWLQJ FKLOGUHQ KDY[H”Eeﬁtﬁggoacco“mab"'tyforC”mescomm'mdaga'nStCh"dren’make

96. . . . . - o sure you learn from what worked and didn't work — and doesn’t work
marginalised in international criminal law. Their investigation has now become and will not work — when it comes to the efforts of iurists. practitioners
an important pillar of international justice. The documentation, investigation, and and activists working to strenathen accountabilit fjor sex'uF:iI and end’er-
prosecution of violations and crimes against children raise particular challenges, based violence. as \?vell as thg broader movemer{t advocatin forg ender
not all of which are common to the documentation, investigation, and prosecution stice ' gforg
of sexual and gender-based crimes. This is particularly the case when it comes to J '
the interviewing of child survivors and child witnesses.The differences in access
to information about these crimes also affects accountability — while there was little
DZDUHQHVV Rl WKH VFDOH DQG VFRSH RI VH[XDO YLROHQFH LQ FRQALFW LQ WKH HDMF@‘P\A TRAC|NG THE HALT|NG PROGRESS
of documentation and investigation, current technology and efforts by local actors '
to raise awareness and report ongoing violations and crimes ease the access and TOWARDS ACCOU NTAB”—ITY FOR CRIMES OF
exposure to information about crimes and violations against/affecting children. SEXUAL AND GENDER-BASED VlOLENCE
IHYHUWKHOHVY WKH SURJUHVV PDGH LQ WKH SXUVXLW RI DFFRXQWDELOLW\ IRU VH[XDO DQG
gender-based crimes illuminates innovative solutions on which attempts to strengthen
accountability for violations and crimes affecting children may draw. 7KH DG KRF WULEX Q DOV

97. -[Tlli Is;egtlor:/\l/s ?l;l%eﬂl\r;twgpggsgliz)gtéﬂciﬁ trf:f;’\e/\llofr;%n@tri’ n DOG SURVHEXWLR Rl 6%%9 FULPHV WR Elaol.:Dulgnl_gf the very early stages of thad hoc tribunals, if a commitment was there to

, Q L , o Q o Q DQ ) Q 0 iﬁvestgate and prosecute sexual violence, this was often undercut by a combination
mainstreamed within international justicePart B highlights lessons learned from this of factors, including attitudinal factors, and reluctance to prioritise the issue on the
PDLQVWUHDPLQJ DV ZHOO DV LPSRUWDQW GLIIHUHQFHV EHWZHHQ WKH LVVXHV RI 6*%%ib'1:1ryaf'spo|ﬁ|e\r/ationalandstrategicagendas. In 1994, the Chief Prosecutor — at
and crimes affecting children, such as the nature and strength of the forces and WKH WLPH RI ERWK WKH &7< D'QG &75 2 DSSRLQWHG D /HJD
DFWRUV ZRUNLQJ WR UDLVH WKHLU SURAOH LQ WKH LQWHUQDWLRQDO MXVWLFH V\VWHtg“addresstheprevalenceofsexualassaultallegationscommittedintheformer
. Yugoslavia and Rwanda®*s 7KH $GYLVRU ZDV WDVNHG WR L SURYLGH

98. ,Q WKH ODVW WZR GHFDGHV VLJQ inArgaQivg tieebh&edUHYY KDV EHHQ PDGH UHODWHG FULPHV DQG LQWHUQDO ZRPHQ-V SROLF\ LVVXHV

to investigate, analyse, and prosecute crimesf sexual and gender-based violence, WKH 3URVHEXWLRQ 6HFWLRQ DQG LLL DVVLVW WKH ,QYHVW]
SDUWLFXODUO\ DJDLQVW ZRPHF RQAEXHQFOMVRIGILYIHY HQWM MR WRUV to_ pursue evidence of sexual assaultss 3DWULFLD 9LVHXU 6 HOOHUYV VHUYHG
LQFOXGLQJ WKH LQAXHQFLQJ HIIRUWYV RI FLYLO VRFLHW\ DQG RI SRZHUIXO IHPDOH DG¥r§nJ1:R)¥X%\5001157 7KH UROH KRZHYHU KDG VHYHUH OLPLWDWLRQ

0 ’ N
dW'KHhZIEgGHS/SUHD'dG-%HS'R'UWId_QdJ RQ \:.H!XI-DO YbLROHQFH FRPPLWWHG LQ WKH %DONDQV FR\Qaéler/\OVDLQﬁNHJUDWHG LOWR VSHFLAF LQYHVWLJDWLRQV DQG
_u.rlng tde wan ;n 99”0‘3'_ e,lt ebwr.|t|gg an Zlvocacyg J_u”StS’ (?ontr|| Ut('jot:]sbtc_)d proposed policiesamong senior management, or through the investigation and trial
jurisprudence made, in particular, by judges and lawyers in international and hybri teams, rendering her impact contingent on the willingness of the leadership and staff
FULPLQDO WULEXQDOV DQG DQ HPSKDVLV RQ DFFRXQWDELOLW\ IRU 6*%9 E\ 81 HQWLWLHV
LQFOXGLQJ 81 :RPHQ DQG WKH 2IAFH RI WKH 6SHFLDO 5HSUHVHQWDWLYH RI WKH 6HFUHWDU\
*HQHUDO RQ 6H[XDO 9 RV/iihtt Q&5 dorheQetve€yAyteRtdy attention

%HUNHOH\ ,QWHUQDWLRQDO /DZ -RXUQD O 288, 317.

— ,QWHUYLHZ ZLWK 3DWULFLD 9LVHXU 6HOOHUV JHEUXDU\

151 One of the ley challenges with regard to the investigation, documentation and prosecution of crimes affecting 155 Patricia 9LVHXWOHUYV f*HQGHU 6WUDWHJ\ LV QRW D /X[XU\ IRU ,QWHUQDWLRQDO &RX
children is interviewing child victims and witnesses, as discussed in Section I. In addition to the need to obtain DQG *HQGHU %DVHG &ULPHV %HIRUH ,QWHUQDV$BRADQGWHG BELISFRLAQD DO &RXUWYV -
WKH LQIRUPHG FRQVHQW RI D FKLOG-V SDUHQW RU OHJDO JXDUGLDQ WKHUH DUH VSHFLAF SURWRFROV ZKLFK JRYHUQ WK&& FREGSFWN Rl WKH ,QWHUQDWLRQDO 7ULEXQDO IRU WKH 3URVHFXWLRQ RI
RI LQWHUYLHZV RI FKLOGUHQ 7KHVH LVVXHV ZHUH DGGUHVVHG E\ WKH ,&& 273 3ROLF\ RQ &KLOGUHQ VHH ,&& 273 3RIOIQPWHRIOQDWLRQDO +XPDQLWDULDQ /DZ &RPPLWWHG LQ WKH )RUPHU <XJRVODYLD
Children, K\WWSV 777 | FF FSL LQW LEFEGREV RWS B273B,&&B3ROLF\ RQ &KLOGUHQB(QJ 3") $ 6 5HSRUW WR WKH 8168& SDUD
$V KLIJKOGLURWHFWLRQ , LW LV HPSKDVLVHG KRZHYHU WKDW FULPHV DIIHFWLQJ FKLOGUHQ FDQ EH HIIHFWLYHO\ G RFFKHDWIHG-DYG 1D MIRMUBEXMLQJ &RQALFW 5HODWHG 6H[XDO 9LROHQFH DW WKH ,.
and investigated without interviewing child survivors and witnesses. OLFKHOOH -DUYLV HGV 2[IRUG 8. 2[IRUG 8QLYHUVLW\ 3UHVV SS

153 On the developments in the jurisprudence of thed hoc WULEXQDOV V H RroddddtDy WarweNRage 1 +DUWWH 6DORZD\ ZDV DSSRLQWHG *HQGHU $GYLVRU LQ DQG VHUYHG WLOO

DQG 2WKHU *HQGHU 5HODWHG &ULPHYVY 8QGHU .QWHUQDWLRQDO /DZ ([WUDRUGLQDU\ $GYDQFHV (QGXULQJ 2EVWDFOHRWP LQWHUQDO FRPPLWWHHY WR DGGUHVYV 6*%9
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https://pdfs.semanticscholar.org/c46f/e65903d8f8073f945ab1c493c587aaae11ca.pdf?_ga=2.119028746.2074648340.1585829322-1462826158.1585829322

members to enforce it®. $OWKRXJIJK QRW IRUPDOO\ DEROLVKHG WKH $GYLVRU ZDV XOWLPDWHO\ to evidence collection, which resulted in the exclusion of sexual violence charges from
assigned to work on trials, and the role became ‘diluted’ through assignments the original indictment:ss

to other core functions® 7KH ODFN Rl UHVRXUFHV WKH EURDGQHVV RI WKH $GYLVRU:V

PDQGDWH DQG SHUFHSWLRQV WKDW 6*%9 FULPHVY GLG QRW QHHG WR EH WKH IRFXV163l Theae\WyrduQdAbteBkihg developments in thikayesutrial were the result of the

of staff members were clear and concerning drawbacks. convergence of four factors. First, theHQGXULQJ ZLOOLQJQHVV RI YLFWLPV R
violence to come forward and give evidence? Second, thelegal activism of

101. The deepening understanding of the importance of documenting sexual violence civilsociety DQG LQ SDUWLFXODU WKH &RDOLWLRQ IRU :RPHQ-V -
was crystallised in the 7ULDO -XGTHeR@Q3ascutoQv. Akayesu, before the Situations, formed by feminist activists who, in 1996, mokiied around the ICTR’s
ICTRe The ODQGPDUN MXGJPHQW GHAQHG WKH FULPH RI UDSH LQ LQWHUQDWLRQDO ODZ ardilure to investigate and prosecute sexual violence. The Coalition submitted an
determined that targeting members of a protected group for rape and other acts of amicus curiaebrief, successfully calling upon the Trial Chamber to use its inherent
sexual violence constitutedcausing seriously bodily or mental harm® a constitutive authority to invite the Prosecution to amend the indictmere. Third, following witness

DFW Rl JHQRFLGH 7KDW WKLV MXGJPHQW FDPH RXW RI WKH ,&75 ZDV AWWLQJ WKH V WitBstoMMdnEevhing the commission of sexual violence, the Prosecution‘s decision
LQKHUHQWO\ DSSUR[LPDWH RI VH[XDO YLROHQFH FRPPLWWHG GXULQJ DQG DV SDUW Rolrayuedta continuance to investigate crimes of sexual violence, which resulted

Rwandan genocide remain shocking. Estimates range from 250,000 to 500,000 rape in the Prosecution’s own amended indictment2 $QG IRXUWK DQG PRUH IUHTXH
YLFWLPV GXULQJ WKH VKRUW SHULRG RI WKH JHQRFLGH IURP $SULO WR -XQH 2 D VaeiknowledgedLisW KH ZRUN RI1 WKH -XGJH YV who invited the Prosecution to amend the
that does not account for the number of multiple rapes and gang rapes suffered. original indictment to include sexual violence in its chargess.
102. The original indictment in Akayesu FRQAUPHG RQ JHEUXDU\ GLG QRW FRQWDLQ 104. Yet, the legal avenues opened by Akayestere, for a long The decision to
charges of sexual violence. However, as witnesses — the majority of whom were ) time, not seized upon by international prosecutors.In the IndiCt rests on
ZRPHQ WKHVH EHLQJ PRUH OLNHO\ WR KDYH VXUYLYHG WKH JHQRFLGH 2 WHVWLAHG Hodakes bffeFuidhagg™ 1 G L Q G DE Bigehgimana™ and . .
of a campaign of sexual violence was entered into the court record. This led the 1] D E L WLtQeGOIR Prosecutor withdrew the charges of haVlng e_\"dence
-XGJHV WR LQYLWH WKH 3URVHFXWLRQ WR DPHQG WKH LQGLFWPHQW WR LQFOXGH F KD BeltrdWidencgH\VKie e Prosecution is not requiredto  UPON which a
violence* The Prosecutor e\zventually amended the chargesallowing the judgment set out the reasons foiits decision not to charge certain CO"ViCtiOﬂ against
of the Tribunalto PDNH AQGLQJV RQ FULPHV RI VH[XDO YLROHQFH DQG KROG WKH DFFXVHG crimes, the decision to indict rests on having evidence the named accused
accountable for thosecrimes. However, the Prosecution’s initial failure to link acts of upon which a conviction against the named accused can

159
160

161

162

163

165

UDSH DQG VH[XDO YLROHQFH WR WKH FKDUJHV KDYH EHHQ LGHQWLAHG DV D VLJQLAF Dig\Wuiddd) Wherblacquittals for rape were handed down, Call be founded

inthe 1L\LWHJHND, 0X#uQandaceakes, the

ICTR Prosecution failed to appeal the grounds for those
OLFKHOWW -DYG 1DMIRUBEXWLLQ) &RQALFW 5HODWHG 6H[XDO 9LROHQFH DW WKH ,&7 <, Serge Brammertz and

: : acquittals” The Prosecution provides no public reasomg for decisions not to appeal.
OLFKHOOH -DUYLV HGV  2[IRUG 8. 2[IRUG 8QLYHUVLW\ 3UHVV s
Ibid.

lbid $QRWKHU VKRUW OLYHG HIIRUW ZDV WKH VHWWLQJ XS DW WKH ,&7< RI D PXOWL GLVFLSOLQDU\ VH[XDO DVVD&OQVWQWDSWEMVKE@-Q[)OH cases concerned the crimes committed atCyangugu
WHDP ZLWK D VSHFLAF JHRJUDSKLFDO IRFXV WDVNHG WR FROOHFW HYLGHQFH WR HVWDEOLVK SDWWHUQV RI VH[XD

LGHQWLI\ VWUDWHJILHV WR DWWULEXWH UHVSRQVLELOLW\ IRU WKHVH FULPHV 1R VSHFLAF H[SHUWLVH ZDV UHTXLUHéﬁbﬁﬁ#ﬁ\é@?ﬁﬁﬁ%%t%%szﬂnda in thé WD J H U X U Dheasemilitary
WKLV WHDP WKRXJK LW GLG FR Q®hb &f(he\raasond leading ko e e’ diSselukion wdsH DQG JRYHUQPHQW RIAFLDOV $QGUp 1WDJHUXUD (PPDQXHO

WKH FRQFHUQ WKDW WKH YVSHFLDOLVHG WHDP PRGHO- ZRXOG FRQALFW ZLWK WKH PDLQVWUHDPLQJ RI 6*%9 LQYHVWLIJDWLRQV E\ DOO
teams. Ibid, p. 76.

The BURVHFXWRU Y -HDQBNKOLRN D&RAXG JPA@M hamber |, 2 September 1998.

While there was evidence of sexual violence, no directly related prosecutions took place at the International 8VWDLWHNWQRELGDO JHQGHU DQG VH[XDO YLROHQFH 2 WKH OHJDF\ Rl WKH ,&75 5Z
OLOLWDU\ 7ULEXQDO DW 1XUHPEHUJ ,07 DQG WKH ,QWHUQDWLRQDO 7ULEXQDO IRU WKH )DU (DVW 6HH $QQH ODULH&Hs - 'LVVHUWDWLRQ 8QLYHUVLW\ RI 8WUHFKW SS

Brouwer, 6 XSUDQDWLRQDO &ULPLQDO 3URVHFXWLRQUBIFOH[XD ® I9WKGIH@FK DIKE WK8HD QG WKH 167 Supra note 165.
ICTR ,QWHUVHQWL®HH DOVR +LOO\ ORRGULFN (YHQ .KHQ DQG $ORQD +DJD\ )UH\ f6LOHQFH DW WKH 1XUHPEHUJ 168 7TKHRBWHFXWRU Y -HD Q&MmMWHD 19N D, 8HNEX 7 &RDOLWLRQ IRU :RPHQ:V +XPDQ 5LJKW

7ULDOV 7KH ,QWHUQDWLRQDO OLOLWDU\ 7ULEXQDO DW 1XUHPEHUJ DQG 6H[XDO &ULPHYV DJDLQVW :RPHQ LQ WKH +RQR&BEMW I FXV %ULHI SHVSHFWLQJ $PHQOGPHQW RI WKH OGLF.WPHOW DQG 6XSSOHP
35 :RPHQ:-V 5LJKWV /DZ 5HSRUWHU 43.

B3URVHFEFXWLRQ RI 5DSH DQG 2WKHU 6H[XDO 9LROHQFH ZLWKLQ WKH &RPSHWHQFH F
The S URVHFXWRU Y -HDQBIKOL RN D&RANXXG JPAG@M hamber |, 2 September 1998, para. (PDLRPIBDWULFLD 6HOOHUV Supy o Ea4.U $OVR
731.

i 170 See, br example, note 163 and note 164.
6WSKDQLH $RREBEDQ 6FRUQHG IRU WKH "/JHDVW &RQGHPQHGU :DU &ULPH 3UHFHGHQW DQG 3UREOHPV ZLWK 171 )RU D GHWDLOHG FULWLTXH RI WKH OHJDF\ RI WKH ‘§ 8 DNOGHDWIODO* HQRIRIKEGW 7 K H H
Prosecuting Rape as a Serious Crime in the International Criminal Tribunal for Rwanda - 13 Columbia

: Akayesu Case Before the International Criminal Tribunal for Rwanda - Human Rights Advocacy Stories, Founda
-RXUQDO RI *HQGHU DQG /DZ 1 Ecommic abdSdciel OMURE[ECOSOC], Commission WLRQ 3UHVV 6 D@y D HIDIDUOWRQALYHYV 5HVHDUBR@BSKDDIRN 2 (QJHQGHULQJ *HQRFLG
on Human RightsReport on the Situation of Human Rights in Rwanda( &1 -DQXDU\

7KH 3URVHFXWRU&D VEH UK V KDY BRentengdrial Chamber |, S-ebruary 1999, para. 4.

paragraph 16 GLVFXVVLQJ WKH PHWKRGRORJ\ DQG GLIAFXOWLHV LQ HVWLPDWLQJ WKH QXPEHU RI UDSHV GXULQJ Kva\;;\@L@kw@w\yHFMRU Y BONHGDEDRIAXGIPHQW DQG 6HQMbEQFH, Hi@Cha SDUD
is notable, however, that the ICTR did not prosecute any sexual violence cases in which men were victims, though 13.

there was evidence to suggest that acts of sexual violence had been committed against Tutsi men and boys as part 174 7 K BURVHFXWRU Y ®%DVHQURPD&MBXGIJPHQW DQG BHIOMHRRBPEHU ,, $SULO
of the genocide. Testifying in the ICTR Bagwa case, Lieutenant-General Roméo Dallaire, Force Commander of s. 7,12.

WKH 81 3HDFH .HHSLQJ OLVVLRQ LQ 5ZDQGD DW WKH WLPH Rl WKH 5ZDQGDQ JHQRFLGH GHVFULEHG VHHLQJ SXEOp# w_g(@@\pmtxv\mu Y &D]DHE LIRL Q @ TBH Q W H Q F L Q J Trial GHEMBEIRS February 2007, paras.

of mutilated male genitalia.7KH 3URVHFXWRWDYH®WOVUO &DVH 1R ,&75 7UDQVFULSW RI 3URFHHGLQJV 7ULDO 3, 4, 34,

Chamberl, -DQXDU\ 6HH DO VED NNV 6HPOWWH R I *HORFLGH ODNLQJ 6HQVH RI /DZ ,QWHUQDWLRQDO 0DWQQ *DOODJKHU =RH /L 'DQIH HEHSDLYUDNXDOWHL FH :RPHQ DQG WKH 3URVHFXWLRQ
&ULPLQDO 3URVHEXWLRQV RI /DLUQI & PA F(D®DHQ GEBi®Ede &8aG BebdeQrithe Twentieth 9LROHQFH LQ ,QWHUQDWLR QD O Irfethatiohad Fe@in&RIdLthe of Politics 227-249.

&HQWXU\ $ &RPSDUDUGRGI BWXGORRPVEXU\ S 177 8156' % IHQDLRZURRKRIMB -XVWLFH LV WRR 60RZu :L 00O WKHRERARPEBUO 5ZDQGD-V UDSH
6HHRU H[DPSOH $NVKQWHIHYBEBZIAM WK 1DYL 3LO O R2FWRibhatic Courie0 DG KX 0HKUD -

1RZURMHH 2 <RXU -XVVWBISFH LV WRR 60RZu
‘$Q .QWHUYLHZ ZLWK 1DYL 3LOOD\- /DFXQD 1RYHPEHU 178 7TKAURVHFXWRU Y 1WDJHUXUD HWSE:A RZYRBR @I X <R X 05- X Vp. L&H; BthWRR 60RZp
TKHRBWHFXWRU Y -HDQ&MWDIRNDRIMNERHQGEHG . QGLFXRHQW 6HH LQ SDUWLFXODU 9DQ 6FKDOFM@GHULQJpPHRRFEBEHOVR %HWK 9DQ 6FKDDFN {Obstacles On The Road To Gende
FRXQW 6HH DOVR IRRWQRWH Rl %HWK 9DQ 6FKDDFN:V DUWLFOH T(QJHQGHULQJ *HQRFLGH 7KH $ND\HVX &DVRVWLFH 7KH .QWHUQDWLRQDO &ULPLQDO 7ULEX®RMHULKED @G 3MQ G B UBWL WE MR K WQ/DIY
%HIRUH WKH ,QWHUQDWLRQDO &ULPLQDO 7ULEXQDO IRU 5ZDQGD: ZKLFK VWDWHYV WKDW “9LVHXU 6HOOHUYV LQGLFDW#@G\M@DWR)HQQQRWOLF\ WKH /D Z 361, pp. 355-400.

DPHQGHG LQGLFWPHQWYV ZHUH GUDIWHG GXULQJ $SULO DQG 0D\ EXW WKDW WKHVH UHPDLQHG FRQAGHQWLDO DW WKH WL
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https://unictr.irmct.org/sites/unictr.org/files/case-documents/ictr-96-4/indictments/en/970617.pdf.pdf
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,PDQLVKLPZH ZHUH LQGLFWHG EXW QR FKDWJHV RI VH[XDO YLROHQFH ZHUH LQFOXGHG&KDPEHU -XGJPHQW KHOG WKDW "FRHUFLRQ LV DQ HOHPHQW

JROORZLQJ SUHVVXUH IURP 5Z2DQGDQ FLYLO VRFLHW\
*HQRFLGH RI $SULO
against the three accused as soon as possible to include charges of rape. Months

OHG E\ WKH $VVRFLDWLRQ RI :L GdRaNseRtlad\aK élidentiary factor in the crime of rape. Further, this Chamber
WKH 3URVHFXWLRQ DQQRXQFHG LW ZRXOG DPHQG WKH LQGLFWendugsWith the opinion that circumstances prevailing in most cases charged under

international law, as either genocide, crimes against humanity, or war crimes, will be

ODWHU WKH 3URVHFXWLRQ AOHG WKH PRWLRQ WR DPHQG WKH LQGLFWPHQW EXW WK Hlmést Hriiyesslly ebkrcive, thus vitiating true consent®. This followed jurisprudence

Prosecutor Carla del Ponte withdrew the motion.When Prosecution witnesses

gave evidence at trial concerning sexual violence, the Coalition for Women’s Human

5LJKWV LQ &RQALFW 6L \ands\turR€ ¥ WLHE P DWW M/GKDG@ GRQH LQ
Akayesu ZKHQ WKH VDPH VLWXDWLRQ RFFXUUHG
the Prosecution to amend thendictment to include sexual violence charges. The
Prosecution opposed the Coalition’s motion, arguing that the matter of what to charge
was within their sole discretion. The Chamber denied the Coalition motiorand
following a Defence motion, excluded from the trial all evidence of uncharged crimes.

106. The absence of charges of sexual violence, occurring consistently across a span of

cases atthe ICTR, gaverisets ULWLFLVPV DERXW WKH 3URVHFXWLRQ:-V IDLOXUH WR GHYHORS

coming out of the ICTY’s Kunaraand ) X U X Q Gaset, Mrid would be strengthened
E\ ODWHU A QXLYXD LIGcaseK H

XUJLQJ WKH 7ULDO &KDPEHU WR FDOOIOR® ODQGPDUN LQ WKH SURVHFXWLRQ RI JH@&EWMMrEDVHG YLROF

Y 1DKLPDQD HW DO atrial of three media leaders charged in relation to their roles

in promoting extremist Hutu ideology, inciting hatred, and exhorting listeners and

readers to murder Tutsis during the 1994 genocide in Rwanda, often described

DV WKH fPHGLD FDVH:- ,WV 7ULDO -XGJPHQW FKDUDFWHU
gendered language as methods to execute the direct and public incitement elements

RI JHQRFLGH 7KH 7UDIKXQ P-84 Badiged/callfto kill children as

part of the targeted language of direct and public incitement to commit genocide.

D FRPSUHKHQVLYH VWUDWHJ\ RU SUHFLVH ZRUN SODQ WKDW FRXOG RYHUFRPH EDUULH8YGGGLWLRQDO VHQWHQFHV IRU 6*%9 ZHUH KDQGHG GRZQ E\ W
HQFRXQWHUHG WR WKH HIITHFWLYH LQYHVWLIJDWLRQ RI WKHVH FULPHYVY DQG EULQJ WK H HFY{REHAWRALeRéEraze
VH[XDO YLROHQFH LQWR WKH FRXUWURRP

111. In the years that followedAkayesy there was greater emphasis on properly

107. ,Q D UHYLHZ RI ,&75 MXULVSUXGHQFH FRQGXFWHG E\ 81 5SHVHDUFK ,QVWLWXWH IRU 6 R RrvBs@igating and charging crimes of sexual violence at the ICTY as well. One notable

108. 7KH

109

Development in 2004, it was determined that no rape charges had been brought

E\ WKH 3URVHFXWRU: -V 2IAFH LQ Rl W RMHhoseWKHQ DGMXGLFDWHG FDVHV
21 completed cases, there were 18 convictions and three acquitta#s.Of the

convictions, 90% of those judgments contained no convictions for rapeCombined

with the attitudinal barriers highlighted above, these statistics suggestraluctance to

SXUVXH HYLGHQFH Rby théllCTR ProseciRiahiigunti 2005.

UHSRUW IXUWKHU REVHUYHG

Over the pastdecade VH[XDO YLROHQFH FULPHY DW WKH ,&75 KDYH QHYHU
EHHQ IXOO\ DQG FRQVLVWHQWO\ LQFRUSRUDWHG LQWR WKH LQYHVWLJDWLYH DQG
prosecution strategy RI WKH 3URVHFXWRU:-V 21AFH > @

Investigators receive no training on interviewing methodology for rape
victims, and the majority of the investigators are male. Often investigators
come from backgrounds where they have not had any experience with

186 7TKHRBWHFXWRU Y OLND&DVHOXKLPOGEXGIPHQW DQGC 6H@GWHQFH S

example is the investigation by female lawyers and prosecutors at the ICTY of the

VH[XDO YLROHQFH SHUSHWUDWHG GXULQJ WKH PDVVDFUHV L
south-east of Sarajevo. The team led the development of evidence of sexual violence,

DQG IRFXVHG RQ EXLOGLQJ D FDVH WKDW UHAHFWHG WKH RL
used by the accused as part of a campaign of ethnic cleansingThe investigation,

and subsequent prosecution, culminated in th&unaracetal MXGJPHQW WKH AUVW
FRQYLFWLRQV E\ WKH ,&7< RI UDSH DV D FULPH DJDLQVW KXI
by an international criminal tribunal of enslavement as a crime against humanty.

Other landmark cases included7 KH 3URVHFXWRU Y, asdyheé Rros¥dutdrQ Gee L M D

Y =G UDY NRR&p¥,HrLparticular, was recognised as a powerful weapon of war,

used to intimidate, persecute, and terrorise the civilian population. $v Rl 6 HSWHPEHU
2016, 78 of the 161, or 48% of the accused before the ICTY, had been indicted on

SDUD

546.
this issue, or they believe this is not a crime that deserves serious 187 7TKHRBWHFXWRU Y 'UDJROMME/ HXQ® UJF HW 7D Q7.-XG JP,Hi@MChamber, 22
attention.=s (PSKDVLV RXUV JHEUXDU\ &DVH 1R 7 7 $ S $$H D-ONG &KID@ & H U The Rrs@ddtor

. Later ICTR indictments, such as those in the case agairsHP D Q]D *DFXPELWVL
OXKLPDQD DQG 0XYXQ\L would include charges of sexual violence, with the Trial

Y $QWR )XUXDWGHeLRD,7 -XGJP,HiaMChamber, 10 December 19987 KDUFLVVH 0XYXQ\L Y 7KH
B3URVHFXWRU
188 7TKHRBWHFXWRU Y 1DKDRMHQDRHW DD-XGJIJPHQW D Q G Dete@bsrr2qDB.H
189 7TKHRBWHFXWRU Y

&DVH 1R _,&75 $ $SYEOGHDOV -XGIPHQW

% DYBRYVRUR HW 750 XGJIJPHQW D Q &8 bétenwedd 20B8;1 The

BURVHFXWRU Y 1\LUDPDVXDIYNHRIRW , R D5 % X W$H1Y Becenitet-2Q18; Karemera and

DQG $SSHDOV &KDPEHU FRQWULEXWLQJ WR LQWHUQDWLRQDO FULPLQDO MXULVSUXGHOFHXEIDWVH Y 7RMDGHRNRHFEEWRU _$ -X%6SMHPEHU %DJRVRUD DQG .DUHPH!
JUDSSOLQJ ZLWK WKH LVVXHV RI FRQ\/U‘KQ(WPUW@QD FRHUFLRQ 7KH $SULO stand out for breaking the practice of never convicting for sexual violenaea distance.

190 -RKQDIDXVWLFH LQ WKH %DONDQV 3URVHFXWLQJ :DU &QLPHV VLW WKIH&KDLFOH R U
3UHVV S
191 7KBURVHFXWRU Y 'UDJR@GDXH XRDUDF HW DD-XGJP HAraWhamber, 22 February

179 7TKBURVHFXWRU YHWVWODJHERVHE 1R ,&75
Bagambiki &DVH 1R , & 7idictment, 9 October 1997.
180 When questioned about this, del Ponte is reported to have saitl,can do this because | am a woman. If | were a man,

$PHQGHG , Y&KIHF 3APRNOHNF X 8/ RDQYX D U\ &DVH 1R ,7 7 $ $SEEDOVQIKDPEHU -XQH

192 $v HDUO\ DV WKH 7ULDO &KDPEHU VHL]HG RQ WKH OXFLY FDVH DV D SUHFHGHC(
FULPLQDO WULEXQDOV TXDOLI\LQUKHDBHRY W AXVWRIP RI\VGRDWNXR HXEHH HW DO &D

there would be al XVM RZURMRMKW -XVWLFH LV WRR 60RZ,p.15. 7-XGIJPHQDW.DO &KDPEHU 1RYHPEHU &DVH$EBHDOV &KDREBUPHQW

7TKBURVHFXWRU Y 1WDJHUXUD %BDD/RELRL,OGEE LFDQDVRKIHVKH $SSOLFDWLRQ WR )LOH DQ JHEUXDU\ ,Q WKMD WHI XWQIGHe EMIDDO &KDPEHU PDGH FUXFLDO UHPDUNV RQ WKH

$PLEXYV &XULDH %ULHI $FFRUGLQJ WR 5XOHYV RI WKH 5XOHV RI B3URFHGXUH DQG (YLGHQFH )LOHG RQ %HKDO!I RI WK Hthe*cdngR &f Ditetvatiéhal crimes, holding that rape may also be prosecuted as a grave breach of the Geneva

IRU :RPHQ-V +XPDQ 5LJKWV |TGal &Ra@ber A V24 1ay280.W LR Q V &RQYHQWLRQV DV D YLRODWLRQ RI WKH ODZV DQG FXVWRPV RTHeDU DQG WKDW L

181

1RZURMHH 6XSUD QRWH S LY BURVHFXWRU Y $Q&AR MNXURQGaeKXMDPHDW. DO &KDPEHU '"HFHPE U SDUD
1RZURMHH 6XSUD QRWH S LY WKLV FDVH WKH VH[XDO YLROHQFH FRQYLFWLRQV ZHUH XSKHOG E\ WKH $SSHDOV
1RZURMHH 6XSUD QRWH S LY $SSHDOV &KDPEHU -X 0\ SDUDV &KDSWHU 9,,,

185 Supra note 176. 193 Ibid.
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knowledge on gender-sensitive outreach amongst the OTP staff and encouraged

female victims to share their experiences with the OTP, but also introduced confusion

within the affected communities between outreach, information-sharing, and requests

for evidencez?

IRWZLWKVWDQGLQJ WKLY LQFUHDVHG DWWHQWLRQ DQG IRFXV RQ 6*%9 LQ LQ WKH DIWHUPDWK RI

Akayesuand Kunarac,* a certain reluctance persisted in the ad hoc tribunals to fully 114. Yet, in the 2004-2008 trials of the head and two senior commanders of the Civil

grapple with sexual and gender-based violence crimes, alongsi®eR XEWYVY DERXW KRZ '"HIHQFH )RUFHV &") D JRYHUQPHRWL EBY¥ NH G/ B [KDHG YILURROSQ

to most effectively document and investigate crimes of this nature~ ZHUH UHQ GH U 18 Prosecutigr liadfeiled to charge rape and other
crimes of sexual violence, as well as forced marriage, as another inhumane act

in its 2003 indictment, claiming that their early investigations had not uncovered

sexual violence charges. Of these, 36 were ultimately convictedin other cases,
evidence of sexual violence was not charged but adduced at trial as part of the overall
prosecution case, and subsequently recorded in trial judgmers.

The SpeCial Court for Sierra Leone enough evidence to support sexual violence counts against members of the @GDF.

113.
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,Q WKLV FDVH LQYHVWLJDWRUY HQFRXQWHUHG GLIAFXOWLH
$00 Rl WKH 6SHFLDO &RXUW IRU 6LHUUD /HRQH: -V &KLHI 3URVHFXWRUV VWDWHG WKDW 3)NdgHes in building trust with women and girls within the CDF-held territory. These

LQYHVWLIDWLRQ DQG SURVHFXWLRQ RI 6%%9 ZDV D NH\ SULRULW\ IRU WKHLU 21AFH were caused by persisting cultural beliefs casting doubts on the involvement of the
&RQVHTXHQWO\ DQG LQ OLQH ZLWK SUWLFOH 6&6/ BWDWXWH WKH 3URVHFXWLRQ WPBEH thé WMis, d4Ad social norms preventing women from accusing members of
QXPEHU RI 6*%9 DGYLVRUV DV ZHOO DV LQYHVWLIJDWRUV ZLWK H[SHUWLVH LQ JHQGH UyKHiQ VLYY KR P P X Q L WAInRestigats9 ulrbiteRy ouind a suitable
investigations and analysis? and, with in the case of local staff, a solid knowledge intermediary to build trust and collect evidence, including by female investigaters.
and cultural understanding of Sierra Leone: The aimwasto HVWDEOLVK LQWHJUDWHG Four months before the start of trial, the Prosecution attempted to amend its
PXOWL GLVFLSOLQDU\ LQYHVWLJDWLRQ WHDPYV, composed of national and international staff indictment to include charges of rape, sexual slavery, forced marriage, and other
with complementary expertise, able to conduct multifaceted, contextualised, and forms of sexual violence® Their motion was denied in a majority decision of the Trial
gender-sensitive investigations: ,Q DGGLWLRQ WKH AUVW 3URVHFXWRU FRPPLWWHG WR VWHS Chamber, because it was brought too late in the processThe Prosecution then

up outreach efforts to vulnerable communities through the organisation of town sought leave to appeal the decisiors and when leave to appeal was also denied,

hall meetings with affected communities to build trust, explain the court's mandate, LW DSSHDOHG GLUHFWO\ WR WKH $SSHDOV &KDPEHU ZKLEK

DQG WR LQIRUP FRPPXQLWLHV DERXW WKH 2IAFH Rl WKH 3URVHFXWRU-V LQWHUHVW Lqu@sBi&iNﬁLer?thematterTheconsequencewasthainyevidencethatdirectlyor

DW D YDULHW\ RI FULPHV LQFOXGLQJ 6*%9 7KHVH HIIRUWV VWUHQJWKHQHG WKH H[FKNQH{HRJHPRWHO\ UHODWHG WR DQ DFW RI VH[XDO YLROHQFH
LQDGPLVYOBOH WQHVVHYV LQFOXGLQJ VXUYLYRUV ZKR VRXJ|

81 , &Trimes of sexual violence- in numbers. violence or forced marriage were not permitted to do so, and all references to sexual

‘KLOH QR VSHFLAFXAXDYIROHRQWH ZHUH LQFOXGHG LQ WKH ,QGLFWPHQW DJDLQVW 5DGLVODY .UVWLY HYLGHQFH . . .
7DV DGGXFHG LQ UHODWLRQ WR WKH UDSH RI %RVQLDQ HfkBem@ehQ 3RWRJDUL 7KH 7ULDO &KDPEHU UHFRJQLVHG p  violence and forced marriage were expunged from the transcripts. Later, the War
UDSH DQG HWKQLF FOHDQVLQJ 2 TXDOLI\LQJ UDSHV LQ 3RWRYDUL DV "QDWXUDO DQG IRUHVHHDEOH FRQVHTXHQFHV R WKkR HWKWXGLHY &HQWHU DW WKH 8QLYHUVLW\ RI &DOLIRUQ
cleansing campaign”, 7KH 3URVHFXWRU Y 5DGLVODY :NB8WHDIDKYB &RDPEHU 7$XIXVW H i ; H
2001 7KH BURVHFEXWRU Y 5DGLVODY .UVWLY RIBHD DR &RDPEHU -XGSBHQW SDUDV f[he.t.rlals, Woulq state,[ijn the CDF case, sexual violence has effectively become an
6HH DOVR 2R¥WHMHYMHROXRIIWKH ,&7< DQG ,&75 RQ 6H[XDXKDRWHWHQGHU %DVHG 9LROHQFH:- invisible war crime'ze

LQ 6WHULR DQG 6FKDUI HGV 7KH /HJDF\ RI $G +RF 7ULEX@WONOI® ,QWHUQDWLRQDO &ULPLQDO /DZ &83
ICTY cases, however, marked a success with regard to accountability for sexual crimes. For example, in the Luki y
case, sexual and gender-based violence was originally missed out of indictments; this had serious consequences
ZKHQ MXGJHV UHIXVHG WR JUDQW SHUPLVVLRQ WR DPHQG WK IHYGYyFWPHQW &RQYHUVHO\ LQ WKH @DLQRYLY HW DO DQG
cases, trial judges failed to recognise sexual violence as a foreseeable consequence of ethnic cleansing campaigns,

and to accept that it was committed with the same discriminatory intent as other crimes forming part of the same
campaign. The prosecution appealed the decision, and the precedents were overturned, leading to the emergence IDOHULH 2RVWHUYHOG 9§7KH 6SHFLDO &RXUW IRU 6LHUUD /HRQH LQLWLDO VWUXF

RI VRPH Rl WKH ,&7<-V PRVW SURJUHVVLYH MXULVSUXGHQFH RQ FRQALFW UHODWHG VH[XDO YLROHQFH 7KLV VW UH Qdndekibaget GolehtkFRUHG&DPEULDQ /DZ 5HYLHZ :RPHQ LQ DQG DW zZDU SSs
IRU WKH ,&7< ZDV HQJHQGHUHG WKDQNV WR VWURQJ DGYRFDF\ E\ D QHWZRUN RI ODZ\HUV LQVLGH WKH 2IAFH RI| 2R H BURQEHXORDQG 0L FHIDGIQIF LEAWDIKHYXDIO 9LROHQFH 5HFHQW 'HYHORSPHQWYV LQ WK

DQG PHDQLQJIXO H[SHUWLVH RQ JHQGHU EHLQJ HPEHGGHG LQ GLIIHUHQW SDUWV RI WKH 2IAFH ,Q DGGLWLRQ WKH Gduit for Qietth &one War Crimes Study Center, p. 5.
project, which was under way at the time, also helped heighten the level of the awareness of these issues within the 204 Supranote 202, pp. 139-140.
B3URVHFXWLRQ -V RIAFH DQG DPRQJ/XMIQL BRIUOMIQ D/IXHNPLH QBN RGN K, H QAW 205 Ibid p. 140.
-X0\ ADLQRYLY HW DBGBSHDO -XGJRBQWDU\ RU HYLYyXGJPRRW 206 In its request, the Prosecution argued that >) @ HDUV H[SUHVVHG E\ SRWHQWLDO ZLWQHVVHV LI WKH!
February 2001. testify meant that the Prosecutor could not have easy access to the newly acquired evidence at the time that
,Q VRPH LQVWDQFHV LW ZDV WKH H[LVWHQF

JRU D GHWDLOHG DQDO\VLVY RI WKH ,&7<:V FRQWULEXWLRQ WR 6*%9 EDVHG FULPHVY VHH 6HUJH %UDPPHUW] DQG OLWKHO QI LBWFPHOYWY ZHUH DSSURYHG
LQFDUFHUDWLRQ RI WKH $FFXVHG WKDW FUHDWHG WKH FRQGLWLRQV IRU WKHVH

HGV 3URVHFXWLQJ &RQALFW 5HODWHG 6H[XDO 9LROHQFH DW WKH ,&7< 2[IRUG 8. 2[IRUG 8QLYHUVLW\ 3UHVYV

-DUYLV DQG %UDPPHW] HGV 3URVHFXWLQJ &RQALFW 5HODWHG 6H[XDO 9LROHQFH DW WKH ,&7< &83 BURVHFXWRU Y 6DPXHO +LQJD 1RUP D Redti¥gt DrQeav&td dhiendl Bre I6dEdbnent

DOHULH 2RYWRMHHXONG Q) 6H[XDO 9LROHQFH DW WKHWEBHAFWUDO V& PecedeR U 6LHUUD /HRQH DJDLQVW 6DPXHO +LQJD 1RUPDQ ORLQLQD )RIDQD DQG $OOLHX .RQGHZD 6&6/
9DOHULH 2RVWHUYHOG 9Y7KH 6SHFLDO &RXUW IRU 6LHUUD /HRQH LQLWLDO VWUXFWXUDO DQG SURFHGXUDO GHRO-¥ILRQV RQ VH[XDO

and gender-based violence’/KH &DPEULDQ /DZ 5HYLHZ :RPHQ LQ DQG DW ZDU S 207 7TKHJZDO &KDPEHU -XGJH %RXWHW GLVVHQWLQJ KHOG WKDW LW ZRXOG EH SUHM)>

DWWHQWLRQ ZDV SDLG WR HQVXUH WKDW "PRVW RI WKRVH Kt beHridd WwitheuRunduk delay’ if the prosecution was allowed to add four new counts to the indictment at this

4XWLQJ 'DYLG &UDQH AUVW 3URVHFXWRU RI WKH 6&6/
OTP had ‘at least some, if not solid, experience in gender crimes at the domestic level, so everybody understood’ stage of the proceedings, particularly in circumstances where evidence upon which those counts were founded was
WKH LPSRUWDQFH RI IRFXVLQJ RQ 6*%9uy 2RVWHUYHOG ¢f7KH 6SHFLDO &RXUW IRU 6LHUUD /HRQH LQLWLDO VWUXFWDXYUDL@WDBRGH DW OHDVMWEVHXXWRU YThé DPXHO +LQJD 1R UP D Qe¢isiwn brO &DVH 1R 6&€
procedural decisions on sexual and gender-based violencf KH &DPEULDQ /DZ 5HYLHZ :RPHQ LQ DQG DW ZDU,46 BURVHEXWLRQ 5HTXHVW IRU /HD\YTHal @HanHER2QMay\2004 patas B, B6P6a, @AV
S 208 7TKHRBWWHFXWRU Y 6DPXHO +LQ@DVYHRBPBR6MW DO 3URVHEXWLRQ:V $SSOLFDWLRQ IR

Supranote 198. Other positive developments were highlighted in the article such as the adoption of ‘gender- QWHUOREXWRU\ $SSHDO $JDLQVW WKH 'HFLVLRQ RQ WKH 3URVHEXWLRQ:V 5HTXH\
VHQVLWLYH DJUHHG WHUPLQRORJ\- DW WKH &RXUW WR SURYLGH FODULW\ RQ 6*%9 DQG WKH VHWWLQJ XS RI FRQVXGBWBWHA VL RID IRRFPGQ ORLQLQD )RIDQD DQG $®QHHX .RQGHZD 6&6/ 37
marriage between the OTP and victims and community members, Ibid, pp. 142-148. 209 7TKHRBWHFXWRU Y 6DPXHO +LQDVHRBPBR6HMW DO Majority Decision on the Prosecution’ s
DOHULH 2RYWRMHHAKXKOWNA. QU 6H[XDO 9LROHQFH DW W KMHWE BHAFWD O V&R DecewniR U 6 LHUUD /HRQH $SSOLFDWLRQ IRU /HDYH WR )LOH DQ . QWHUORFXWRU\ $SSHDO $JDLQVW WKH '"HFL

9DOHULH 2RVWHUYHOG f7KH 6SHFLDO &RXUW IR Udécisltdns0Omseddd® QH LQLWLDO VWUXFWXUDO DQG SURFHGXUDO $PHQG WKH ,QGLFWPHQW $JDLQVW 6DPXHO +1LQJD 1RUPDQ ORLQLQD )RIDQD DQG ¢
and gender-based violence’'’/ KH &DPEULDQ /DZ 5HYLHZ :RPHQ LQ DQG DW ZDU SS 2004,
149. 210 .HQGDOO DQG 6WDJJV VXSUD QRWH
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211

212

213
214

216

integral part of their becoming and being used as child soldiexs.

IHYHUWKHOHVYVY WKH SULRULWLVDWLRQ RI 6*%9 FULPHVY E\ WKH SURVHFXWLRQ LQ RMWXHE/dehch d Heual and gender-based violence against girl soldiers emerged

resulted in 10 of the 13 accused being charged with the crimes against humanity of WKURXJKRXW WKH WULDO ,Q WKH 7ULDO -XGJPHQW WKH PD!
rape and sexual slavery, and the war crime of outrages upon personal digrit@ix of subjected to violence and rape, but were left without an avenue to convict due to
the accused were also charged with forced marriage under the heading of the crime the failure to charge these crimes on the indictment This was recognised as a
against humanity of ‘other inhumane acts’, underscoring that seemingly gender- VHULRXV IDLOXUH E\ WKH SURVHFXWLRQ DQG LQ LWV -XO0O\
QHXWUDO FULPHYVY PD\ EH VWURQJO\ JHQGHUHG $00 LQ DOO DQG QRWZLWKVWDQGLQJ GHatibheDAEEM HSQeF &6 stating that it “strongly deprecates the attitude of the former
of charges of sexual violence in the CDF case, the SCSL jurisprudence, with regard Prosecutor in relation to the issue of sexual violence?”
to the crimes of forced marriage as an ‘other inhumane act’, and the crime of sexual
slavery, marked a step forwarei2 119. 3SaDWULFLD 9LVHXU 6HOOHUVY LQ D ODWHU LQWHUYLHZ ZRXO(
. . Given the evidence or information on sexual violence that came out in
e International Criminal Court court, it appears to me that there was the potential for even greater
probative evidence, KDG LW EHHQ WKRURXJKO\ LQYHVWLJIJDWHG DQC
Similar to thead hoc tribunals, the founding documents of the International Criminal initially in the charges or even amended into the charges. So, this takes
&RXUW ,&& LQFOXGHG D FRPPLWPHQW WR WKH LQYHVWLIJDWLRQ DQG SURVHFEXWLRQ RI Rdiatkio\he beginning, to the conception of the initial investigation and
RI VH[XDO DQG JHQGHU EDVHG YLROHQFH ,Q FRQVLVWHQW ZLWK $UWLFOH R1 WKH prosecution strategies. 7KH GHYHORSPHQW RI JHQGHU DQG VH[XDO

5RPH 6WDWXWH WKH *HQGHU DQG &KLOGUHQ 8QLW ZDV HVWDEOLVKHG ZLWKLQ WKH ,QYHMWWVLB RW L RIQv LQ D FDVH PX¥W (PWPODW. V\RXWKH EHILQQLQJ
Division. Comprised of staff with legal and psychosocial expertise, it was set up

WR VXSSRUW WKH LQYHVWLIDWLRQ DQG SURVHFXWLRQ RI 6*%9 FULPHV DQG FULPH V18 tkbRdkeQolproperly investigate and indict sexual violence in thek E D @ds@ had

children. The unit was expected to advise the Prosecutor, and provide support to all implications for the unrecognised victims of sexual violence, and set off a ‘cascade

divisions within OTP dealing with victims and witnesses of such crimes at all stages of injustice’ that extended to the reparations phase? $V WKH ,&&-V UHSDUDWLRQV
of operationsz* 8QIRUWXQDWHO\ DQG VLPLODU WR WKH OLPLWDWLRQV RI WKH /HIDO $GYLVR#inteRdkhnked the conviction to the measures of repair, and as there were no

LQ WKH HDUO\ \HDUV RI WKH ,&7< DQG ,&75 WKH 8QLW-V H[SHUWLVH ZDV GLUHFWHG W RGN onvictions for sexual and gender-based crimes, these crimes fell outside

advising on, and supporting, trauma-informed interactions with survivors and ‘ WKH UHDFK Rl UHSDUDWLRQV ,Q ODUFK WKH $SSHDOV &k
witnesses. ltwas QRW LQWHJUDWHG RU HPEHGGHG LQWR VSHFLAF LQYHVWLIDWLRQV DQG KD Gythough reparations would be available for the former child soldiers, there would be
nopowertoshapeinvestigationstrategiesRL{ LQAXHQFH WKH ZRUN RI WKH WULDO WHDPV QR VSHFLAF UHSDUDWLRQV IRU VH{XDO DQG JHQGHU EDVHG |
GXULQJ WKH WHUP RI WKHSXUMWK@ERIBEWRMNHERWRIEWLRQ , KRZHYHU
WKH 8QLW:srole has evolved over the years,@agsita more active role in 121. $IWHU )DWRX %HQVRXGD WRRN RIAFH DnrefudedfiveF XWRU LQ
investigations.» DSSURDFK WR 6%d9 FUG PABHU ZDV WKH 6SHFLDO $GYLVRU IR
X OTP between 2012 and 2016. 3DWULFLD 9LVHXU 6HOOHUV ZKR ZDV 6SH]
JRU WKH , && V7 Al \BW RALHAARX W RibenvProseeudiQ didMoreno 3URVHFXWLRQ 6WUDWHJLHYV GXULQJ WKDW SHULRG ZDV DSS
2FDPSR GHFLGHG WR IRFXV RQ RQH VSHFLAF VHW RI FULPHV WKH ZDU FULPHV RI HQOLN@VLQJ ,Q -XQH WKH 21AFH Rl WKH 3URVHEXWRU SXEOLVK
FRQVFULSWLQJ DQG XVLQJ FKLOG VROGLHUV ,Q DQ $XJXVW SUH WULDO EULHI LQ £} EElfer—Based Crimes: ,QWURGXFLQJ WKH SROLF\ %HQVRXGD HPS
prosecutors detailed the charges against Lubanga, sexual violence suffered by girl PHVVDJH WR SHUSHWUDWRUV >«@ PXVW EH FOHDU VH[XDO Y
soldiers was noticeably absent from references to the crime of ‘using children to LQ FRQALFW ZLOO QHLWKHU EH WROHUDWHG QRU LIQRUHG D
participate actively in hostilities2s This was despite the fact that there was evidence
attesting that girl child soldiers were subjected to sexual slavery and rape as an 122.Since /IXEDQDI G PRUH YLVLEO\ VLQFH WKH LPSOHPHQWDWLRQ

hasbeenSURJUHVYV ZKHQ LW FRPHVY WR WKH LQYHVWLJDWLRQ DC
crimes WKRXJK QRW QHFHVVDULO\ UHAHFWHG LQ XOWLPDWH FI

IDOHULH 2RLleMdhadIMM @ Splcial Court for Sierra Leone on the Prosecution of Gender-Based Crimes . . .
$PHULFDQ -RXUQDO RI *HQGHU 6RFLDO 3ROLF\ WKH /DZ QR s Bemba was charged with the rape of men, women, and children during the non-

On the developments regarding the interpretation of the crime of sexual slavery and the adoption of gender-

VHQVLWLYH DSSURDFKHV YHKH 99QGMHUH RRVWEHIXGHHWGE HIR1T WKH 6SHFLDO &RXUW IRU 6LHUUD /HRQH

SURJUHVYV LQ WKH 5HYROXWLRQERUGHOWHG WHRQWDWKRQDHQMY -RXUQDO Ss YRU

D PRUH QXDQFHG YLHZ RI 6&6/ MXULVSUXGHQFH RQ 6*%9 LVVXHV VHH 9DOHULH 2RVWHUYHOG f7KH 6SHFLDO &RXUW IRU 6LHUUD

/HRQH:V &RQVLGHUDWLRQ Rl *HQGHU EDVHG 9LROHQFBQ&RQWWYEHWILAZ WR 7TUDQVLWLRQDO -XVWLFH:- 217 .DW\ *O DV CalRulREFanda Charges to Cover RdpeQ VW LW XWH IRU :DU 3HDFH 5HSRUWLQJ 0D\
March 2009, pp. 73-98. 218 7TKHRBWMHFXWRU Y 7KRPDWDAMEDQORD,&KBOR Decision on Sentence pursuant to

2IAFH Rl WKH 3URVHFXWRU ,QWHUQDWLRQDO &ULPLQDO &RXW.W Policy Paper on Sexual and Gender-Based Crimes SUWLFOH R WK HDEON &K\DPVER U -X0\

Interview with Lina Biscaia, 26 February 2020. 219 FIDH Press Release&ULPHV Rl VH[XDO YLROHQFH DQG WKH /XEDQJD &DVH ,QWHUYLHZ ZL)\
HW DV RQH H[SHUW SRLQWHG RXW “7KH SRVLWLRQ IRU WKH KHDG RI WKH 8QLW KDV >RQO\ UHFHQWO\@ EHHQ DGY iVardi POABIG 6LPLODU

WR WKH ,&7< ,&75 QHLWKHU WKH OHJDO RIAFHU-V SRVLWLRQ QRU WKDW RI DQ LQFRPLQJ KHDG KDYH HTXLYDOHQ2aW NWsE@apgelD ¥ FKDQFH IRU WKH ,.QWHUQDWLRQDO &ULPL QHe Codversatibow 1% R A[ VH[ FUL!
LQYHVWLIJDWLYH WHDP OHDGHUV RU VHQLRU WULDO RIAFHUV 1HLWKHU 6&6/ QRU WKH ([WUDRUGLQDU\ &KDPEHUV LQHWVFKHF RHRXUWYV RI

&DPERGLD KDG KDYH GHVLJQDWHG *HQGHU $GYLVRUV &$$& LQLWLDWLYHV VKRXOG EH DZDUH RI WKLV SDWWHUQ 2RI KM RMHFMIRUWOY 7 KR P D & DXYVEHIADROD/04010DR-3129 -XGJPHQW RQ WKH DSSHDOV DJDLQV'
UHVRXUFHG JUDGHG SRVW IRU /HJDO $GYLVRU IRU *HQGHU 7KLV LV QRW D QRUP DW LQWHUQDWLRQDO MXGLFLDO PHRBRKDYILWRRN HV VOBKWM VKLQJ WKH SULQFLSOHVY DQG SURFHGXUHVY WR EH DSSOLHG W

by expert, October 4, 2020. RUGHU IRU UHSDUDWLRQV $QQH[ $ DQG SXEOLF DQQH[HV DQG $SSHDOV &KDP
7TKBURVHFXWRU Y 7KRPD¥®&XEDQJD "\LGRQH] 6XEPLVVLRQ RI WKH '"RFXPHQW &RQWDLQLQJ 222 21AFH RIRWKIH BWRU ,QWHU Q D WhIRQT@r &nBeRiblQiidl Ge&driBdsd Crim2el4.
WKH &KDUJHYV SXUVXDQW WR $UWLFOH D DQG Rl WK$XIXWW RI (YLGHQFH SXUVXDQW WR 5XOH 223 Coalition brthe ICC(OLPLQDWLQJ VH[XDO YLROHQFH LX®RQALFW WKURXJK WKH ,&&
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LQWHUQDWLRQDO DUPHG FRQALFW |h RardhkeilesBe@d UDO $IULFDQ 5HSXEOLF understanding of sex and gender, including the surfacing of under-investigated crimes

was convicted of rape as a war crime and a crime against humanityThis decision against women and girlshad to seep into the more mechanical and structural

ZDV KRZHYHU UHYHUVHG RQ -XQH ZKHQ WKH $SSHDOV &KDPEHU DFTXLWWHG aspects of pursuing justice This requiredUHFUXLWLQJ SHRSOH ZLWK UHOHYDC
Bemba of all chargesz» , Q WKH 3URVHFXWLRQ AOHG QHZ FKDUJHV DJDLQVW %RVFR KDYLQJ GHGLFDWHG [|XQ G L Q SettirglupWitemdalstid ¢tSresdoN L V H, and
IWDJDQGD ZKLFK LQFOXGHG FKDUJHV RI VH[XDO YLROHQFH FRPPLWWHG DJDLQVW FKLO®GGDROOBNHWKH HITWHQW WR ZKLFK D EURDGHU VSDQ RI FULP
GXULQJ WKH FRQALPAW V.  RMOKHUBEWHG ZLWK WKH AUVW LQGLFWPHQW DJDLQVW KLP notably against communities to which less attention is paid.

issued in 2006, which did not contain any crimes of sexual violenee. ,Q - X O\

WKH 7ULDO &KDPEHU IRXQG 1WDJDQGD JXLOW\ RI FRXQWV RI zDU FULPHYV DQG FULURHYQRWKHU UHOHYDQW GHYHORSPHQW ZLWK GLUHFW LPSDFW

DIJDLQVW KXPDQLW\ LQFOXGLQJ FKDUJHV RI UDSH VH[XDO VODYHU\ DJDLQVW FLYLOLD@QWBDWWLIJDWLRQ RI 6*%9 E\ DFFR X G®tiddlp ofith¥\ PHFKDQLVPV
DIJDLQVW FKLOGUHQ ZLWKLQ KLV RZQ DUPHG JURXS DQG FRQVFULSWLQJ DQG HQOLVWLQUWAKAHO BWHIQG 5SHYVSRQVH -55 URVHW KD HWSHUW KIS RAQ ¥ X
under the age of 15 years into an armed group, and using them to participate actively ZLWK 81,)(0 DQG WKHQ ZLWK LWV VXFFHVVRU 81 :RPHQ WR

in hostilities. He was sentenced to 30 years imprisonmernt.The 1WDJD Q G D case is expertise to national and international accountability mechanisms, including OHCHR-
now on appeal. EDFNHG GRFXPHQWDWLRQ HQWLWLHY WKH PDMRULW\ RI ZKL

&RPPLVVLRQV RI ,QTXLU\ GHPRQVWUDWHY WKH LQFUHDVHG
and gender in investigation strategies:
+DUGZLULQJ OHVVRQV OHDUQHG -XVWLFH 5DSLG 5HVSRQVH
127. -55 LV D VWDQGE\ PHFKDQLVP IRU WKH UHFUXLWPHQW DQG U
123.Akayesu PDUNHG WKH EHJLQQLQJ RI NH\ GHYHORSPHQWYV LQ WKH 6*%9 MXULVSUXGHQFH Ds@p%ortoftheinvestigationandprosecutionofwarcrimes,crimesagainsthumanity,

notably of gendered legal analysis, @fd hoc and hybrid tribunals» $V PHQWLRQHG genocide, and other serious human rights violatiorns. There are currently around
these developments can be attributed to an increasing recognition of the gendered H[SHUWV RQ W HcluBifg ritviaVamtlhuman rights investigators,
RUJDQLVDWLRQV DQG LQ VRPH LQVWDQBHW WKH JUDGXDO SULRULWLVDWLRQ RI 6*% and psychosocial counsellors. The majority have a mix of domestic and international
investigative and prosecutorial strategies, the allocation of related expertise, and experiencez -55 H[SHUWV DUH UHFUXLWHG RQWR WKH URVWHU W
structural changes in investigative teams. and training programme, delivered by the Hague-based Institute for International
&ULPLQDO , QY HV\DndeDabruiRd dkpertstmay be deployed to
124. However, despite this increased focus, examples of failures or resistance to fully LQWHUQDWLRQDO DQG UHJLRQDO DF F RX0QMEmitiek,0L W\ PHFKD Q!

LQYHVWLIJDWH SURVHFXWH DQG DGMXGLFDWH VH[XDO YLROHQFH SHUVLVW $ ODFN RI L@m\/d_[ﬁi\ﬁL@ngo FULPLQDO FRXUWY DQG WULEXQDOV UHJL
6*%9 FULPHV LQ LQYHVWLJDWLYH DQG SURVHFXWRULDO VWUDWHJILHY VWHPPLQJ IURP @/IUllﬁ‘QWQWLL#(yDO MXVWLFH PHFKDQLVPV H J WUXWK DQG UH

in collecting evidence, or a lack of available or embedded gender expertise, and a society organisations engaged in the documentation of international crimes and
judicial resistance to recognising the gendered nature of international crimes still human rights abusess
FRQVWLWXWH VLIQLAFDQW EDUULHUV WR WKH IXOO FRQVLVWHQW DQG VXFFHVVIXO LQYHVWLIJDWLRQ DQG
SURVHFXWLRQ RI 6*%9 128. ,Q LQ SDUWQHUVKLS ZLWK WKH ,,&, DQG 81 :RPHQ -55 FL
6*%9 -XVWLFH ([SHUWV 5RVWHU ZKLFK LV D VXE URVWHU RI1"
125. One lesson that was learned from th&kayesucase, and bolstered by the failures 7KLV SDUWQHUVKLS ZDV ERUQ RXW RI WKH UHFRJQLWLRQ WK
6&6/ ZDV WKDW MXU L VeathAising Qiesal EexhaDvidleqzd,\or the DFFRXQWDELOLW)\ IRU FRQALFW UH{JBWUH\GV6PWH BOBHIISWE LV
gendereddimensionsofinternationalcrimeswas QRW VXIAFLHQW WR LQIXVH JHQGHU ZLWK WKH VSHFLDOLVW NQRZOHGJH DQG WUDLQLQJ WR EH D
justice into all stages of investigatory and prosecutorial strategies. Rather, an DQDO\WH DQG SURVHFXWH VH[XDO DQG JHQGHU EDVHG YLRO
VHFRQGHG WR DFFRXQWHBD\ELDLRWHRHFKDQLVPV
E?KBURVHFXWRU Y -HDQ 3LEDVH BRIPRX *RPEREOLF SHGDFWHG 9HUVLRQ RI WKH $PHQGHG 129 2QH H[SHUW SRLQWHG RXW WKDW WKH SHUVLVWHQFH Rl 81 :
Document Containing the Charge$re-Trial Chamber II, 30 March 2009, para 39. ’
225 7TKAURVHEXWRU Y -HDQ 3LH\DWHi %RPE®&*RPERGIPHQW SXUVXDQW WR $UWLFOH RI WKH FRQYLQFLQJ 2+&+5 Rl WKH PHULWV RI VXFK GHSOR\PHQWV &
Statute, Trial Chamber Ill, 21 March 2016. , _ WKH FRQVLVWHQW HIIRUWYV RI 81 :RPHQ DOVR GUHZ DWWHQ\
226 7KH $SSHDOV & k@Palistiat théiddidinal acts, including rape, added by the Prosecutor after the .
&ROQAUPDWLRQ 'HFLVLRQ E\ PHDQV RI GLVFORVXUH DQG LQFOXVLRQ LQ DX[LOLDU\ GREXPHQWYV GLG QRW IDOO 7L w otaiesy suchss fanada:

DQG FLUFXPVWDQFHYVY GHVFULEHG LQ WKH FKDUJHV BURVWHAKXWRRIY$SUMDGBHHUURI WKH 6WDWXWH 7KH

Bemba Gombo &DVH 1R ,&& -XGJBHQW RQ WKH DSSHDO RI OU -HDQ 3LHUUH %HPED *RPER DJDLQVW
7ULDO &KDPEHU -V I-XGJIJPHQW SXUVXPIBMMNRY SEMDIPFEHU  RXQYHKH 6 WHDWDWH -
227 TKBURVHFXWRU Y %RWARHIMRDIRQGD 'HFLVLRQ 3XUVXDQW WR $UWLFOH D DQG E RI WKH J—
Rome Statute 3UH 7ULDO &KDPEHU ,, -XQH 231 Interview with expert.
228 7TKBURVHFXWRU Y %R&PRHLIWD JIREO®D04:DUUDQW RBBHHUHNWO &KDPEHU , $XIXVW 232 Interviewwithexpert.SeeaISOBIAFLDO ZHEVLWH RI -XVWLFH 5DSLG 5HVSRQVH
2006. 233 This conprises 54% women, 42% from the Global South, speaking more than 90 languages and representing more
229 TKHRBWVHFXWRU Y %RWHODR/HWRID&& D -XGJPHDW.DO &KDPEHU 9, -X0\ than 100 nationalities. See, RIAFL DO ZHEVLWH Rl - XVWLFH 5DSLG 5HVSRQVH
230 ThelC¥case3BURVHFXWRU Y 'X&4NR 7DGLYy ZDV WKH AUVW LQWHUQDWLRQDO ZDU FULPHV WULDO LQYROYLQJ HYLGH QF 23R IINéHipX Wit expert.
violence. The charges concerned sexual mutilation in the Omarska Camp, and resulted in convictions for the war 235 -XVWLFH 5D SLEQ HXDIR QIWFHR U W 1-55 $QQXDO 5HSRUW . S HPSKDVLV DGC
crime of cruel treatment and the crime against humanity of other inhumane acts. Sexual violence was not, however, 236 Interview with expert.
VSHFLAFDOO\ FKDUJHG3BRVWRNWRIE IYF WPHNRW7/DGLY 23LQLRQ,QWE U RO NWLHR@W O 237 Interview with Federica Tronchin, 17 March 2020.

Criminal Tribunal for the former Yugoslavia., 7 May 1997. 238 ,QWHUYLHZ ZLWK &pFLOH $SWHO ODUFK
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,Q WKH 81 6HFUHWDU\ *HQHUDO: -V 5GHSRUW WR WKH 6HFXULW\ &RXQFLO RQ :RPHQ 3dfimwAjddicial accountability mechanisms? and asteady stream of funding either
DQG 6HFXULW\ GHOLYHUHG D PDQGDWH WR 81 :RPHQ WR HQVXUH WKDW HYHU\ &RPPLVVGRQHFIWO\ WR WKH HQWLW\ LWVHOI LQ WKH FDVH IRU H[DPS

Inquiry had a dedicated gender expert on#t. There are currently 240 experts on the Women to facilitate their deployment of experts.

specialist rostez® D IDFW ZKLFK KDV IDFLOLWDWHG VLIJQLAFDQWO\ WKH "UDLVLQJ RI VWDQGDUGYV

IRU WKH LQYHVWEIJDWLRQ RI 6*%9pu 133. ORUHRYHU WKH VXSSRUW RI 81 OHPE Hlevedophieit HY KDV DOVR H
RI QDWLRQDO LQLWKDWMK. DNGIRIHOWROD JOREDO UHDFK VXFK

6LQFH -55 DQG 81 :RPHQ KDYH GHSOR\HG H[SHUWV WR HYHU\ &RPPLVVLRQ RI .LQJGRP:V BUHYHQWLQJ 6H[XDO 9LROHQFH ,QtWLDWLYH- ZKI

Inquiry and most Fact-Finding Missions, as well as the Syria ##Mn some cases, The expert consultations that took place under this initiative resulted in the

such as the Commission of Inquiry on Syria, they deploy multiple experts at the same development of anauthoritative international protocol DQG EHVW SUDFWLFH JXLGH

WLPH FRYHULQJ DQ UDQJH RI UROHV LQFOXGLQJ JHQGHU DGYLVRUV 6*%9 LQYHVWLIDWRMHV GRFXEHQWDEBWLRQ RI 6*%9

GHGLFDWHG LQWHA SQ IBSWH WY FRX® bt 9
134. More recent is the ongoing development of the Murad Codenamed after, and

a. 6\ULD &RPPLV-BSHERHJSHUWY KDYH EHHQ GHSOR\HG WR WKH 6\ULD &RPPLVVLRQ VXSSRUWHG E\ 1REHO 3HDFH 3UL]H :LQQHU 1DGLD 0XUDG
Rl ,QTXLU\ &R, LOQFOXGLQJ 6*%9 LQYHM®WLIJDWRUYVY DQG JHQGHU DGYLVRUV global consultative initiative aimed at building and supporting a community of better
H[SHUWLVH KHOSHG WR EULQJ WKH SURPLQHQW UROH RI 6*%9 LQ WKH 6\ULDQ FRQALFWOMWMRLFH IRU ZLWK DQG FRQFHUQLQJ VXUYLYRUV RI FRQAI
WKH VXUIDFH DQG ZDV NH\ WR WKH &RPPLVORRY - P\ AUVW UHSRUW RQ WKH LVVXH objective is to respect and support survivors’ rights, and to ensure work with survivors

GLJQLW\p 6H[XDO DQG JHQGHU EDVHG YLRThelQFH LQ WKH 6\ULDQ $UDE 5HSXEOLF to investigate, document, and record their experiences is safer, more ethical, and
UHSRUW ZKLFK ZDV WKH AUVW RI LWV NLQG GHWDLOHG 6*%9 DJDLQVW ZRPHQ JLUGCWRUMHBIIHFWLYH LQ XSKROGLQJ WKHLU KXPDQ ULJKWYV 7KH ¢

and boys committed in Syria since the uprising in 2011, and highlighted that 2021.
SDUWLHV WR WKH FRQALFW UHVRUWHG WR VH[XDO YLROHQFH DV D WRRO WR LQVWLO IHDU KXPLOLDWH
and punish, or, in the case of terrorist groups, as part of their enforced social 135. In conclusion, progress remains to be made to improve the reductive understanding
ordere Rl JHQGHUHG H[SHUWLVH DV SHUWDLQLQJ WR FULPHYV DJDLQ
of crimes against/affecting women, with crimes of sexual violence; the tendency
b. O\DQPDU JYR JHQGHU DGYLVRUV 6*%9 LQYHVWLIJDWRUYV DQG D IRUHQVLF to exclude men and boys from the community of victims and survivors of sexual
SV\FKRORJLVW VSHFLDOLVHG LQ 6*%9 FRQWULEXWHG WR WKH ))0:-V 6HSWHPEHU violence; and the failure to adequately document crimes committed on the basis of
report, in which sexual violence was documented. $FFRUGLQJ WR RQH IRUPHU ))O0 sexual orientation or gender identityz $W W KH V D ®hbdbwildeBliHingfinddn
ODZ\HU WKH 6*%9 DGYLVRUV DQG LQYHVWLIJDWRUYVY LQWHUYLHZHG YLFWLPV DQG HQttiosedhaged with pursuing accountability for international crime thaivestigating,
that their experiences were adequately captured in the FFM report on the GRFXPHQWLQJ DQG SURVHFEXWLQJ FULPHV RI VH[XDO DQG JF

LVVXH 7KLV ZDV D FRQWH[W LQ ZKLFK 6*%9 ZDV VR SUHYDOHQW WKDW LW ZRXOG L €ssbnfal>
event, have been a focus for the FFM. However, having an expert’s sign off was
UHDVVXULQJ WR WKH &RPPLVVLRQHUV $ VLPLODU H[SHUWLVH LQ UHVSHFW RI FKLOGUHQ ZRXOG

have been usefuk PART B. LESSONS LEARNED

In the intervening years, and as a result of the momentum generated by these
GHYHORSPHQWY WKH LQYHVWLJDWLRQ DQG GRFXPHQWDWLRQ RI 6*%9 KDV UHFHLYHG VRMWDODIRHGEDUULHUY IRU MXVWLFH IRU PDU
DWWHQWLRQ DQG VXSSRUW IURP 81 OHPEHU 6WDWHV QRWDEO\ &DQDGD WKH 8QLWHG .LQJGRP

and Sweden.This has providedengines of advocacy at the highest political and 136. Those working to close the impunity gap when it comes to violations and crimes
diplomatic levels, political support to — and concomitant pressure on — entities linked affecting childrenface many of the initial attitudinal and structural barriers faced by
to criminal accountability. This ensured, in some cases, a prominent role for the those seeking to strengthen understandings of gender in the investigation, analysis,

GRFXPHQWDWLRQ DQG LQYHVWLIJDWLRQ RI 6*%9 LQ WKH PDQGDWHYV DQG LQYHVWLJDW Lahiipidddtuldd bihtemational crimes

81 6HF XUL Y\RepdiRof Dd-Febretary-General on women, peace and secyi®2012/732 , 2 October 2012.

Interview with expert.

-55 $QQXDO 5HSRUW S J—

7KH DWWHQWLRQ SDLG WR 6*%9 E\ &R,V ))OV LV VWURQJO\ OLQNHG WR WKH -55 URVWHU EHLQJ SXW LQ SODFH 249 Human Rights Council,$ +5& 5(6 , 24 March 2017, paras. 11, 13; Human Rights CounciReport of the
Interview with expert. QGHSHQGHQW ,QYHVWIJDWLYH OHFKDQLS$RJIRWWO\DQPIDW DS +5&

-558QQXDO 5HSRUW s 2WKHU H[SHUWV LQFOXGHG D IRUHQVLF LPDJH H[SHUW IRUHQVLF SDWKRORJLVWYV P50 JROWHUSUKRRPARPRQZHDOWK SHNHGIRS\PIHIIWE B [XBP® 9LROHQFHKWQWROQAZEW ,QLWLDW
and military experts. JRY XN JRYHUQPHQW RUJDQLVDWLRQV SUHYHQWLQJ VH[XDO YLROHQFH LQ FRQALF
Human Rights Council$_+5& &5 3 3, 8 March 2018. 251 6DUBUYUR 5LEHLUR DQG 'DQDp YDQ GHU 6WUDWHQ 3RQWKR] RQ EHKDOI RI WKH 8. )]
,Q HDUO\-XVWLFH 5DSLG 5HVSRQVH DQG 81 :RPHQ SURYLGHG RQH 6H[XDO DQG *HQGHU %DVHG &ULPHV 6*%& IQWHUQDWLRQDO 3URWRFRO RQ WKH 'REXPHQWDWLRQ DQG ,QYHVWLJIJDWLRQ RI 6H

analyst, one SGBC investigator and one SGBC legal advisor to provide legal analysis and advise the 1lIM on the 'REXPHQWDWLRQ RI 6H[XDO 9LROHQFH DV D &ULPH RU 9LRODWLRQ RI ,QWHUQDWLF
FROOHFWLRQ RI HYLGHQFH -55 KDV DOVR FRQWULEXWHG FUXFLDO H[SHUWLVH LQ VXSSRUW RI FULPLQDO SURVHRSRWhARIAY 0 X QB G XXIRGEHI)Y DQODEOH DW KWWSV ZZZ PXUDGFRGH FRP!

the cases of Hisgene Habé EHIRUH WKH ([WUDRUGLQDU\ $IULFDQ &KDPEHUV .KLHX 6DPSKDQ DQG 1XRQ &KHD DW WKH 253 $WRI QDWLRQDO ODZV ZRUOGZLGH GHQ\ RI PHQ LQ FRQALFW DIIHFWHG FRX(

([ WUDRUGLQDU\ &KDPEHUV LQ WKH &RXUWV RI &DPERGLD DQG %RVFR 1WDJDQGD DW WKH ,&& victim of sexual violence; 70 countries allow for the arrest and prosecution of men who report sexual victimisation due

Human Rights Council5HSRUW RlI WKH LQGHSHQGHQW IDF\W ASRGLQJ PLEHWISRWH REHWDQPDU to homophobic laws and policies. See Chris DolanQWR WKH PDLQVWUHDP $GGUHVVLQJ VH[XDO YLROH!
-55 $QQXDO 5HSRUW S RWKHU -55 H[SHUWV LQFOXGHG D FKLOG SV\FKRORJLVW WR PHQWRU WKH )DFW )LER\GILQ FRODAHAQI SDSHU SUHSDUHG IRU ZRUNVKRS KHOG DW WKH 2YHUVHDV 'HYH

OLVVLRQ WHDP RQ LQWHUYLHZLQJ FKLOG YLFWLPV DQG VXUYLYRUV DQG D PLOLWDU\ DQDO\VW 254 “ItKLQN WKHUH KDV EHHQ JUHDW SURIHVVLRQDO JURZWK LQ WKH DUHD ,W SUREDE

Interview with expert. FDQ GDUH VD\ WKDW WKH\-UH DJDLQVW LW 1RW SXEOLFO\” ,QWHUYLHZ ZLWK 3DW
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Attitudinal barriers RI WKH LQYKRXBIGOD®V R E‘fhdybundRiéale\thilGis the one who
LV SUREDEO\ PRVW ORVW WKHQ ZKHQ ZH WU\ DQG AQG WKH
137. There has been dack of systematic prioritisation Rl 6*%9 FULPHV E\ WKH situations. That's the person that disappears®
prosecutorial leadership. With regard to non-judicial accountability mechanisms, and

PRUH SDUWLFXODUO\ ZLWKLQ 2+&+5 WKHUH ZDV DQ LQLWLDO UHOXFWDQFH WR LQF M3 4meqahHruethptyy KHQ YLRODWLRQV DQG FULPHV DIIHFWLQJ PHPE
experts, even where the positions came funded. URXWLQHO\ UHQGHUHG OHVYV YLVLEOH LQ MXVWLFH SURFHVYV

often understood reductively. The entry point for making women and girls visible in
138. 7KDW VRPH FULPHV DUH PRUH OLNHO\ WR EH LQYHVWLJDWHG DQG LQGLFWHG LV D G LU Hewewaidgoal Enwmina gphere has come through the crime of sexual violence. The
of the fact that society considers some victims to hold greater intrinsic value than entry points for understanding the crimes that children, and particularly boys, suffer
RWKHUV 3DWULFLD 9LVHXU 6HOOHUV VWDWHG LQ FRQALFW LV WKH ZDU FULPH RI UHFUXLWPHQW DQG XVH R
age in hostilities
7KDW-V YHU\ PXFK WKH ZD\ LW ZDV ZLWK VH[XDO YLROHQFH LQ WKH AUVW \HDUV

It is not quite that now, but it always seems like an extra. “It is too long to | see this enormous focus on child soldiers — the recruitment and use of

EH RXW LQ WKH AHOG WR WDON WR WKH NLGV LW WDNHV WRR ORQJ WR JHW WKDW SHURWKR®GUHQ $QG RI FRXUVH WKDW LV VKRFNLQJ DQG RXJKYV
to talk about sexual violence.” Well, those are defensive strategies. | see, in the practice of international and internationalised courts, what

1R RQH ZRXOG VD\ "+RZ ORQJ GLG LW WDNH WR GLJ XS WKDW PDVV JUDYH"u I would callan almostRYHU IRFXV RQ WKD\Wysulooket FXODU LVVXH
:KDWHYHU LW WDNHV WR GR LW "<RX GRQ-W KDYH DQ\ IRUHQVLF H[SHUWV" :HOO their practice, it almost seems like this is the only thing that happens

we'll get a group from around the world. But, wait a second, we don’t have WR FKLOGUHQ LQ FRQALFW LV WKDW WKH\ DUH UHFUXLWHC
a laboratory set up! Well, we’ll ask France if we can use its laboratory. EUXWDOLVHG HVVHQWLDOO\ $QG LI \RX DUH D JLUO VROG
'KR-V JRLQJ WR UHIULJHUDWH WKH WHRDLQV" :H-OO DVN VRPHRQHUu VH[XDO SXUSRVHV $QG , A@®R W OIWDWRXED WAH O 8 A NMKW MR Q
TXHVWLRQ RI SRCLSKDAMMY RXWY Rl ZKDW KDSSHQV WR FKIPSKHIHQALV@EREXKBQALFW

139. 6RPH FRPPXQLWLHV RI YLFWLPV DQG VXUYLYRUV DUH PRUH YLVLEOH WKDQ RWKHU V:Siictural barriers
vested with fuller notions of humanity, making it seemingly more incumbent that the

crimes against them be recorded and punishew. This invisibilisation of ‘groups’, 113. Similar VWUXFWXUDO EDUULHUV EROVWHUHG E\ DQG LQ WXUQ
such as women and children, stems from persisting power dynamics which contribute also abound. Initially, there was little State support for ensuring accountability
toperpetuatlnggenderorgeneratlonal|nequallt|es. IRU 6*%9 FULPHYV QR UHFRJQLVHG RU FXUDWHG SRRO RI H[Sl
o _ o . . VWUXFWXUH LQWR ZKLFK WR FRQYH\ WKDW H[SHUWLVH LQWR
140. The marginalisation of certain ‘groups’ of victims and survivors has an impact on the documentation entities, such as the Commissions of Inquiry or Fact-Finding Missions.

DFFRXQWDELOLW\ SURFHVV 7KH JHQHUDO XQGHUUHSRUWLQJ RI 6*%9 FULPHV DQG FULFU"M(PCQ_QNLRQ WKH HIIRUWY Rl WKH WULEXQDOV WR LQWHJU
YLRODWLRQV DIIHFWLQJ FKLOGUHQ LV UHAHFWHG LQ WKH JHQHUDO SDXFLW\ RI HYLGH@Lﬁh'x%YdDhQ([P-lEQdﬂHQWLAFDWLRQ RI WKH PRVW DGHTXDWH LQYI
for collection by investigators dealing with social tabo@s.Moreover, concerns over was either perceived as requiring separate attention and structures or, in some

risks of retraumatisation of vulnerable victims and witnesses have also affeacted LQVWDQFHV PDLQVWUHDPHG LQ FRUH LQYHVWLJDWLRQV $V
WKH FROOHFWLRQ RI HYLGHQFH RQ 6*%9 FULPHV DQG RI YLRODWLRQV DQG FULPHV DIIFHEWERY VvV

children,=s as well as the analysis of the impact of such violations and crimé§hat
VWDUWYV DV DQ DWWLWXGLQDO EDUULHU JURKAFK Q@R VLIQLAFDQW VWUXFWXUDO REVWD pfebtthe things that we can learn from the past judicial mechanisms is that
WXUQ UHLQIRUFHV KDUPIXO DWWLWXGHV SDUDO\VLQJ WKH DFFRXQWDELOLW\ SURFHVYV  geyyal violence usually falls out when it is isolated [...] We understand better now
that it's not the errant solider who ran off and did something in the midst of this
141. $V D UHVXOW IRU PDQ\ \HDUV VH[XDO YLROHQFH DJDLQVW ZRPHQ DQG JLUOV ZDV LIQRUHNGRVSUHDG DQG VIVWHPDWLF DWWDFN EXW WKDW VH[XD
investigators and prosecutors, sometimes in circumstances where maintaining such attack z:
blindness could perhaps be considered wilful.

114. On the ground, there was both little funding for, andyith a few exceptions as
142. ' RFXPHQWDWLRQ ERWK DV D UHFRJQLWLRQ RI WKH FULPHV DQG DV D SDWK WR DFFRX%WV%ESE/%i%CWSEedIittIe recognition of the need for outreach to communities

is therefore particularly important for crimes committed against or directly ZKR KDG VXIIHUHG FULPHV RI 6*%9 DQG D IDLOXUH WR XQGH
affecting marginalised groups Impunity for these crimes acts to reinforce, rather of speaking to investigators was often too high for the victims and their families to

than challenge, pre-existing norms and patterns of discrimination, both inside and pay. Initially, there was also very little funding for psychosocial support for victims

outside the context of unrest or war. With documentatiothe intersectional nature of sexual violence, a state of affairs which continues for child victims of mass

atrocity even today? $FFRUGLQJ WR DQ H[SHUW PDQ\ Rl WKH FKDOO}

255 ,QWHUYLHZ ZLWK 3DWULFLD 9LVHXU 6HOOHUV JHEUXDU\

256 For a discussion of the impact of intersecting marginalised identities on people’s access to justice, see Committee on 259 ,QWHUYLHZ ZLWK 'U $OLVRQ %LVVHW JHEUXDU\
the Elimination of Discrimination against WomemtHQHUDO UHFRPPHQGDWLRQ 1R RQ JHQGHU EDVHG YLROHQFH DJDLQVW 260 ,QWHUYLHZ ZLWK 'U $OLVRQ %LVVHW JHEUXDU\
ZRPHQ ZKLFK XSGDWHG JHQHUDO UHFRPPHQGBPX\O\RQ 1R &('$: & *& 261 ,QWHUYLHZ ZLWK 3DWULFLD 9LVHXU 6HOOHUV JHEUXDU\
257 1RZURMHH 2 <RXU -XVWLFH LV WRR 60RZ,p.10,fn. 8 262 ColSyria,” 7KH\ &DPH 7R 'HVWUR\yu 6.6 GQULPHBE&GID&RI W WKXQHD]L G'THO UD
258 Interview with expert. YLRODWLRQV VSHFLAFDOO\ VXIIHUHG E\ <D]LGL FKLOGUHQ ZKR ZHUH KHOG DQG VF
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child rights documentation mirror the one encountered a decade ago with regard survivorszs The existence of an accountability-focused constituency has been a
WR WKH GRFXPHQWDWLRQ RI 6*%9 EXW FDQ QHYHUWKHOHVV DV H[SHULHQFH KDV VKRZQJEHAFDQW IDFWRU LQ DFKLHYLQJ MXVWLFH IRU 6*%9 FULP|
overcome by all stakeholders involvet pursue a gendered approach to accountability, such as the Women'’s International
League for Peace and Freedom in London; advance a progressive gendered
LQWHUSUHWDWLRQ WR LOQWHUQDWLRQDO ODZ VXFK DV WKH

Important differences IRFXV RQ JHQGHU MXVWLFH VXFK DV :RPHQ-V ,QLWLDWLYHYV
D YHU\ IHZ $Q H[SHUW QRWHG WKDW D VLPLODU FRQVWLWXH
115. There are important, instructive differences between the situation of those seeking to DWWULEXWLQJ WKLV WR FKLOGUHQ-V ULJKWV 1*2V- IREXV RQ

VWUHQIJWKHQ DFFRXQWDELOLW\ IRU 6*%9 FULPHVY DQG DGYDQFH JHQGHU VHQVLWLYH D&ﬁ/i@(ﬁj@lﬁéﬁ%{therthan accountability or advocaey.
and those seeking to strengthen accountability for violations and crimes against or

affecting children. 119. That there are more organisations working on gender justice within the sphere
of international and local criminal accountability is a resulinter alia, of the fact
116. First and foremost are theRIWHQ XQUHFRJQLVHG SROLWLFDO FRPSOH[LWLHYVY VXUURXQGLQJ that VWURQJ ZRPHQ DGYRFDWHVY DUH LQFUHDVLQJO\ HVWDEOL"
DFFRXQWDELOLW\ IRU YLRODWLR Qwhile ege I5 ddwmtdlé DITHFWLQJ FKLOGUHQ organisations, as well as the fact that women are moving into greater positions of
FRQVHQVXV RQ WKH QHHG WR HQG LPSXQLW\ IRU 6*%9 States are more reluctant to diplomatic and political power in their countries While it is not the exclusive role of
centre advocacy on accountability for crimes and violations affecting children. The women to introduce matters of sex and gender into investigation strategies, charging
pursuit of accountability for these crimes or violations can give rise to other kinds decisions, or judicial deliberations, the impact of activist female voices has motivated
of accountability concerns. The legitimacy of military operations and measures progress in recognising sexual and gender-based violence as international crimes
taken in the name of national security, such as the detention of children on national DV PHQWLRQHGARFRYFDVEY WKW H[DPSOH 6LPLODUO\ WKRV]
security grounds, can be uncovered and called into question when documenting UHOHYDQW SRVWV DW -55 DQG 81 :RPHQ KDYH WR GDWH PR
or investigating crimes and violations affecting children. This can shed light on
the record of those States which might be implicated in the commission of crimes 120. It is becoming increasingly common for children to enter the public sphere to
affecting children and might wish to shield such information from scrutiry. advocate for their rightss However, the number of child advocates remains

marginal, and too often their voices are channelled through interactive segments or
117. 7KLV KDV FUHDWHG D VLIJQLAFDQW VWUXFWXUDO EDUULHU DQG UHVXOWHG LQ D O D F N pBrorh%tVeM&E@dY. Gvnile civil society organisations, such as Terre des Hommes
and comprehensive attention to violations and crimes against or affecting children in and Defence for Children International, have undertaken capacity-building efforts at
the foundational instruments of accountability mechanisms. It is through the support the international and local levels, to promote and drive children’s participation and
RI 6WDWHV LQ KLJK SURAOH IRUXPV VXFK DV WKH 81 6HFXULW\ &RXQFLO RU RI GWDW"hU\/odﬁéy‘]rKlocal and international foras children are often not fully included in
SURAOH LQLWLDWLYHV VXFK DV WKH 8QLWHG .LQJGRP-V 3UHYHQWLQJ 6H[XDO 9LROHQ%ﬂ'bte@d—a%'—p@l%ldgdﬂssmns nor do they contribute directly to recommendations
that the issue remains in public view. 6 WDWHY DOVR SURYLGH D VLIJQLAFDQW VRXUFH RI addressed to decision-makers®
funding, and pressure for results.& pFLOH $SWHO ZKR KHDGHG WKH ,,,0-V VWDUW XS WHDP
UHPHPEHUHG VHYHUDO VWDWHV VSHDNLQJ DERXW WKH LPSRUWDQFH RI GRFXPHQWLRQY 8ROVYHTXHQWO\ FKLOGUHQ DUH VWLOO ODUJHO\ GHSHQGHQ\

crimes, and being willing to provide dedicated funding, but she could not recall a DQG WR SULRULWLVH WKHLU ULJKW VD&¥ite ab iDcBeds@WHUHV WV L
State speaking to her about ensuring that evidence about crimes against children LQAXHQFH DQG LQ VRPH LQVWDQFHV D UROH LQ GHFLVLRQ
ZRXOG EH FROOHFWiHert of key\KrRgavekiiierits that made legal, cultural, and social structuresnean that, ultimately, decisions will be taken by

funding conditional on taking on sexual crimes, it would probably not have really adults, to which the ultimate decision-making power is entruste@hile there have

happened. That's what makes the big difference between sexual crimes and crimes been occasions for momentum, such as the publication of Graca Machel's report,

against women or crimes against childrer#®* (PSKDVLV RXUV there has not been sustained focus, or consistent funding, from governmental or non-

governmental actors on strengthening accountability for crimes against children.
118. Second,and as described in Section I, there iso natural home inside the UNor an

entity which is willing to be the nexus for accountability for crimes affecting children,
for raising funds, and to assist in building and disseminating knowledge.

Third, as highlighted, many civil society organisations, and more particularly large NGOs
ZRUNLQJ RQ FKLOGUHQ:V LVVXHV KDYH D PL[HG RU H[FOXVLYHO\ KXPDQLWDULDQ PDQGDWH
ZKLFK UHTXLUHV DFFHVV WR TKLNFMWHQRAMR MK EWVHWVLWK 6*%9
where the numerous organisations working on advocacy for sexual crimes are, with 266 Interview with expert.

some exceptions, not those engaged in providing health treatment or relief aid to 267 Interview with expert.
268 6HH[DPSOHV RI JRRG SUDFWLFH LQ FKLOGUHQ: -V DQG \RXQldre®HRAR®DH -V SDUWLFLSEC

FDWHY 6WUHQJIJWKHQLQJ &KLOG DQG <RXQJ 3HRQBH: V 3PIUWLFLSDWLRQ LQ $GYRF
269 Save the Children,W-V DOO DERXW FKLOGUHQ VHYHQ JRRG H[DPSOHVY DQG WHQ VWHSV W

in reporting to the Committee on the Rights of the Chjl@011.
&RQVHTXHQWO\ WKHUH LV OLPLWHG SV\FKRVRFLDO VXSSRUW DYDLODEOH WKDW LV GLUHFWO\ WDUJHWHG DW W K20Q3dd¢i stRricaihkeH&htors KiLcBil® adittbeates during the interactive segment preceding discussions

263 Interview with expert. FRPPHPRUDWLQJ WKH DGRSWLRQ RI WKH &5& *HQHUDOPHHWMPEDN 3®HQDU\ WK V
264 Interview with expert. 1IRYHPEHU KWWSV 777 XQ RUJ SUHVV HQ JD GRF KWP
265 ,GWYLHZ ZLWK &pFLOH $SWHO ODUFK 271 Supra note 12.
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SECTION III.

INNOVATION, STRATEGIES, AND SOLUTIONS TO
OVERCOMING BARRIERS TO ACCOUNTABILITY FOR
VIOLATIONS AND CRIMES AFFECTING CHILDREN

144. In this section of the Research Paper, we lay out potential strategies and solutions
that have emerged from our work and research. In 3 D Weé/éetbout possible
strategies and solutions to overcome some of the barriers to accountability for
violations and crimes affecting children described in Section I. Part B describes the
DSSURDFK DGRSWHG LQ WKH FDVH RI .DYXPX LQ WKH '5& ZKLFK UHVXOWHG LQ WKH
prosecution, and conviction, of 11 individuals for the rape of young girls living in
eastern DRC. From this case, we draw lessons that could have wider application
beyond the individual context of the case.

PART A. STRATEGIES AND SOLUTIONS

%XLOG SROLWLFDO EDFNLQJ DW WKH VWDWH DQG GLSORP
to maintain focus on the issues, and open and sustain
dedicated funding streams

145. Political willingnessto put accountability for violations and crimes affecting children

securely on the international agenda can bring about increased visibility of these

violations and crimes at the political and diplomatic levels and in the foundational

instruments of accountability mechanisms; the allocation of dedicated funding

streams for the building and provision of expertise; and prioritisation of the issue in

LQYHVWLIJDWLRQ VWUDWHILHV $V QRWHG E\ RQH H[SHUW FRPEDWLQJ VSHFLAF LPS

crimes and violations affecting children needs to be viewed as a stand-alone issue of

importance,in order to generate funding
146. ,QFUHDVHG GLDORJXH DQG FRRSHUDWLRQ RI
ensure that accountability for crimes and violations against children stays high on
WKH SROLWLFDO DJHQGD $ ODFN RI DFWRUV VROHO\ IRFXVHG RQ DFFRXQWDELOLW\
highlighted as one of the numerous challenges faced by leading organisations
HQJDJHG LQ LQAXHQFLQJ HIIRUWV RQ WKH LVVXH
VLIQLAFDQW LPSDFW RI 81 :RPHQ RQ DFFRXQWDELOLW)\ IRU 6*%9 WKH HVWDEOLVKP
81 H QW L WintewalaMtd\ddvdcate for accountability for violations and crimes
affecting children, and raising funds, has been suggested as a way to mobilise
stakeholders, and to generate greater political awareness and willingness to address
this issue.

272 Interview with expert.

76

NH\ DFFRXQWDELOLW\ DFWRUVis essential t

,Q WKLV FRQWH[W DQG WDNLQJ V

&UHDWH VWUXFWXUHY ZLWKLQ 2+&+5 WR E
documentation and investigation of violations and

FULPHV DIIHFWLQJ FKLOGUHQ E\ QRQ MXGI
mechanisms

147. Experts have suggestedthat X QLW VKRXOG EH FUHD Wddide ZLWKLQ 2+&+5
VXEVWDQWLYH OHJDO DQG RSHUDWLRQDO JXLGDQFH VXSSR
GXULQJ PDQGDW H V,-inelwlibglbMbuX it HniitBd\id investigating
DQG SURYLGLQJ WKH DGHTXDWH OHJDO TXDOLAFDWLRQV WR
children and other subjects? This would encompass training on applicable law and
disseminating practical methodological tools, which would include child-competent
LQIRUPDWLRQ FROOHFWLRQ VXFK DV FKHFNOLVWY H J RQ I
GRFXPHQWDWLRQ DQG WHPSODWHY HJ RQ LQIRUPHG FRQV
IRULQWHUSUHWHUV HWEF WKDW HDFK PLVVLRQ FRXOG WDL
provision of training, pre-deployment or in the initial phases of the mission, would
enhance the quality of information collection and analysis and minimise the risk that
important data is disregarded. For longer-term mandates, once the start-up phase is
FRPSOHWH VXFK H[SHUWLVH VKRXOG EH DYDLODEOH ZLWKLC
a view to promoting broad-based competence on addressing crimes against children
throughout the mandate or mechanism.

148. One expert recommended that this unit be establishesithin OHCHR; according to

this interviewee, if an external body were to be created, there would be a risk that

mandates would not systematically have recourse tozit. Moreover, having an internal

mechanism wouldFRQWULEXWH WR Daithit OMCKIB hyQeBsOrirfg KhatQ J H

these issues are mainstreamed, enhance internal capacity, apdeserve institutional

memory RQ WKHVH LVVXHV 6XFK D GHGLFDWHG XQLW ZRXOG FU

for the support of Cols, FFMs and the start-up phases of Human Rights Council-

mandated entities such as the IIMM, and even Geneva-based entities mandated by

RWKHU 81 ERGLHY VXFK DV WKH ,,,0
149. There is a strong argument that this is needed, given the proliferation of such
documentation entities over the last decade, without a corresponding increase in
VWDIAQJ DQG UHVRXUFHV ZLW KLQurr2nrtlg s@piRoMOISSRUW WKHP
DQG ))OV LV GLYLGHG EHWZHHQ GLIIHUHQW RIAFHV QRWLFHI

558 DQG WKH OHWKRGRORJ\ (GXFDWLRQ DQG 7UDLQLQJ 6HF

the recruitment into the Cols and FFMs, while METS supports training, formation of
JXLGHOLQHY DQG EHVW SUDFWLFHY DQG RYHUVHHV WKH OH
558 QRU 0(76 DUH GHGLFDW H GadwidrR ddduméntgtiod éntRies. RW KH U
Rather, their support to these entities runs alongside their OHCHR-directed work.

KDV EHHQ

%Ak Q Gy SRRO RI H[SHUWLVH

HOW RI D
150. ' HYHORSLQJ DQG HQKD QWwith@ &l ¥asbDritabHity @EcRanidms, is

key to ensuring that investigations are child-competent, that lessons learned and best
SUDFWLFHYVY VWHPPLQJ IURP ORFDO DQG LQWHUQDWLRQDO DI
and systematically shared, and that a child-centred analysis of crimes and violations

273 )HGHULFD '-$OHVVDQGUD 6DUHWD GBWKXB®K DM SKCHBEKHH@IBD SSSR FIURQWHG E\ 81 !
0ODQGDWHY 3HUVSHEFEWLYHV [URP &XUUHQW DQG )RUPHU 6WDII 3DUW ,,, - 2SLQLR
I5HFRPPHQGDWLRQV RI WKH *URXS RI 3UDFWLWILRIQHNDURQ )DFW )LQGLQJ DQG $FF

274 Interview with expert.

275 6XSUD note 273.
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is systematically integrated into accountability efforts. In turn, this will create an LQ WKH ZHOO UHFHLYHG UHSRUW “7KH\ KDYH HUDVHG WK

expectation that violence affecting children must be considered systematically, as is FKLOGUHQ-V ULJKWYV LQ W:kéve bthePs@atelbBeh irivbleXiR O L F

SUHVHQWO\ WKH2DVH ZLWK 6*%9 KXPDQ ULJKWV PRQLWRULQJ SDUWLFXODUO\ LQ WKH OLGGOl
deployed to the Commission of Inquiry on Bururri.

Create a structure focused on building and disseminating expertise

155. When deployed to non-judicial accountability mechanisms, experts have

151. $GHTXDWHO\ VWDIAQJ QRQ MXGLFLDO DFFRXQWDELOLW\ PHFKDQLVPV LV SDUWLF X0 DU SYeRINsHie§apaciy of investigators to develop strategies for the investigation
given the severe time and resource constraints under which mission design and RI'YLRODWL Ij QV DQG FULPHV DIIHFWLQJ FKLOGUHQ Z K‘L FK f [
planning usually occur. Building a substantial pool of investigators is critical, 2L QWHUYLHZL®QFHKWORDUHY DUH VWLOO EHL Q,‘] LGHQWLAHG |
particularly because once a mandate is activated, staff must be immediately WR FROOH F.W%V ROLG LPSDFW VWRULHV LQAXHQFH DFWRUV
operational and put their skills into practice. In the case of judicial accountability and securg partnerships: ,$\,/ ) PRUH H[SH U_W V DUH H_P E H G G HG LQWR WKH
mechanisms, the deployment of experts offers a solution to overcome skills shortage, teams, their added value W!"’ Itis hopeq, b? recogm.sed,. and result.m an mgramed
and thus strengthen the capacity of teams of analysts and investigators. One acknowledgement that dedicated investigations of violations and crimes affecting
solution could be the FUHDWLRQ RI D URVWHU RU QH[XV RI H[SHUWLVH RQ WKH LQYHVWLJDW UL R qchildren are essential, and the need for expertise to support this.
of violations and crimes affecting childrenthat can be deployed into non-judicial ) N )
and judicial accountability mechanisms, a modeF X UUHQW O\ EHLQJ H[SORUHG E\ -XVWLFH 156. The success and sustainability of such deployments depend on the cooperation
Rapid Response. of accountability mechanisms. One of the key challenges is to ensure the
HPEHGGHGQHVV RI GHSOR\HG H[SHUWV LQ WKH GLIITHUHQW O
152. 7TKURXJK LWV GHSOR\PHQW RI 6*%9 H[SHUWV -55 LGHQWLAHG D VNLOOV JDS LQ WKH orderto secure the support of senior staff in the mainstreaming of child rights
documentation, investigation, and prosecution of violations and crimes affecting approaches, apd o hold the host mechanisms accountable over their use. The
children; as a result, it is currently building a similar model in respect of these _L G HQ W LAFDW L,R Q RI FOHDU OLQHV RI UHSRUWLQJ DQG WKH L
crimes. One expert noted that through the deployment of child rights experts who can mdu;ators in the ex.pertf terms of reference have been suggested as ways 1o
investigate crimes against children and apply child-sensitive approaches in human clarify the mechgnlsms needs and expe,ctatlons from the OUtS?t’ and to guarantee
rights investigations, those investigations will set higher and concrete expectations accountability with regard to the experts’ engagement, and deliverabres.
of what a victim-centred and child-rights sensitive investigation looks like and \
SURYLGH VROLG LPSDFW VWRULHYV WKDW FDQ EH FROOHFWHG DQG LOAXHOFH RWKHUBPH3RRWEHY 8B} §¥DOOHQIH WR WKH VXVWDLQDELOLW\ RI' WKH
advocacy HQWLW\ ZLWKLQ WKH 81 QRU DQ\ 81 CbnBigently fanlilpwWH KDV FRP
this expertise LQ FRQWUDVW WR 6*%9 H[SHUWV ZKR DUH UHFUXLW
153. -55 KDV IDFLOLWDWHG ZRUNVKRSV RQ WKH H[FKDQJH RI EHVW SUDFWLFHV EHWZHHQ H[S4GWRPHQ $V KLIJIKOLIJKWHG LQ 6HFWLRQ g QHLWKHU 81,&(
and organised IICl-led recruitment courses with a focus on investigation of violations VXLWDEOH IRFDO SRLQWV 7R GDWH -55 KDWEHHQ IXQGHG E\
and crimes affecting childrerrs -55 KDV DOVR UHFUXLWHG DURXQG FKLOG ULJKWV H[SHUWYV
to its specialist roster. These include, for human rights focused investigations, child 158.SXVWDLQDEOH IXQGLQJ IR U FKLOG ULJKWV H2[ SHUWLVH ERWK
SURWHFWLRQ RIAFHUV ZLWK H[SHULHQFH LQ LQYHVWLJDWLRQV RU PRQLWRULQJ DQG 135RNID|| ZR G KDYH WR ARZ TURP 6WDWHYV 2 ZKHWKHU LW Ji
investigation expertise. In each case, a legal background is preferred. For criminal or directly to the entities recruiting for a position requiring child rights expertise.
investigations, criminal investigators from national jurisdictions who are trained in In interviews for this report, various States known to be generally supportive of
LQWHUYLHZLQJ FKLOGUHQ DUH DOVR UHFUXLWHG ,Q OLQH ZLWK WKH SURFHVV IRU FRP%%B'E@ﬁkgé-'V/QWHLZJaQDWLRQDO FULPLQDO DFFRXQWDELOLW\ Z
other rosters, the focus of the specialist children’s roster is on candidates’ existing AQDQFLDO VXSSRBW DQG DGYRFDF\
expertise, with the IICI training programme used to observe participants’ approaches
to work, rather than to equip them with core skills: 159. 2WKHU NH\ UHFRPPHQGDWLRQV RQ WKH RSHUDWLRQ RI WKH
154. $SFFRUGLQJ WR RQH H[SHUW WKH GHSOR\PHQW RI FKLOG ULJKWV DGYLVRUV FDQ EROVWwHE"Gkgning shouldievelop a strong and primary focus on strategies and
capacity of mandates to develop strategies for the investigation of violations avenues to investigate violations and crimes against or affecting children without
DQG FULPHV DIIHFWLQJ FKLOGUHQ ZKLFKt®PB LQFOXGH LOQWHUYLHZLQJ FKLOGUHQ interviewing children,that encompass age-disaggregated and intersectional
GHYHORSPHQW RI VSHFLAF 6WDQGDUG 2SHUDWLQJ 3URFHGXUHV DQG WKH SURGXFWLRQ R§sisi as well as the application of relevant legal standards and analysis to
reports that are child-focused? $Q H[SHUW IURP WKH URVWHU KDV EHHQ GHSOR\HG DV D information collection;
&KLOG 5LJKWV $GYLVRU WR WKH 6\ULD &RPPLVVLRQ RI ,QTXLU\ +H SOD\HG D NH\ UROH LQ WKH
documentation and analysis of violations and crimes affecting children, culminating 282 Human Rights Councit. 7K H\ KDYH HUDVHG WKH GUHDPV RI P\ FKLOGUHQU FKLOGUHQ-V ULJ
$ +5& &53 -DQXDU\
— 283 Interview with expert, KWW SV 777 RKEKU RUJ (1 +5%RGLHV +58& &R, %XUXQGL 3DJHV &R, %X
276 Interview with expert. 284 Interview with expert.
277 Interview with expert. 285 Interview with expert.
278 Interview with expert. 286 Interview with expert.
279 Interview with expert. 287 Interview with expert.
280 Interview with expert. 288 ,QWHUYLHZV ZLWK &pFLOH $SWHO ODUFK 3DWULFLD 9LVHXU 6HOOHUV H
iew with $ )
281 Interview with expert. 289 Interview with expert.
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e Experts should include individuals from national jurisdictions who are skilled

UHDOO\ GLIAFXOW VLWXDWLRQV > @ , WKLQN WKH PRQH\
people who have spent their careers doing this, investigating crime.

LQ LOWHUYLHZLQJ FKLOGUHQ HJ LQYHVWLJDWRUYV ZRUNLQJ LQ FKLOG DEXVH XQLWYV Ithigk@atis much more important than International Criminal Law
with providing mental health and psychological support to children during knowledge or geographical spreatt (PSKDVLV RXUYV
investigations VXFK H[SHUWYVY PD\ UHWXUQ WR WKHLU MXULVGLFWLRQV DW WKH HQ G of their

GHSOR\PHQW UDWKHU WKDQ WUDQVLWLRQLQJ LQWR LQWHUQDWLRQDO PHFKDQLVR62. ™K MHSIBULHQFH RI WKH *D]D &RPPLVVLRQ LOOXVWUDWHYV W
ZLWK VXFK EDFNJURXQG 7KH &RPPLVVLRQ ZDV HVWDEOLVKH

building their skillsz:
&RXQFLO RQ -X 0\ WR LQYHVWLIJDWH YLRODWLRQV RI LQ

e ([SHUWV SKHRXD&H WUDLQLQJ DQG PHQWRULQJ WR RWKHU PHPEHUV RI VWDIIto humanitarian law in the occupied Palestinian territory, and particularly in Gaza.

HQVXUH ZLGHVSUHDG GLVVHPLQDWLRQ RI NQRZOHGJH DQG HQKDQFH RIAFH ZLGH F D SIhé&ihwastigation focused on what the Commission described as “an ongoing military
beyond the individual investigation or case: FDPSDLJQ ODXQFKHG E\ ,VUDHOL IRUFHV LQ -XQH H ZKLFK
intensive bombing and shelling of residential neighbourhoods, schools and hospitals,

e 7HUPV RI UHIHUHQFH VKRXOG LQFOXGH D WHh$RUWLQJ OLQH WR VHQLRU PDQDJHPHQ Wesulting in scores of civilian casualties, including 551 children?.

accountability mechanisms, as this may make it more likely that they receive
additional support when seeking to mainstream a child-competent analysis and
approach; and monitoring and evaluation indicators that allow accountability of the
mechanisms over the use of experts:

163. The Commission formally began work in September 2014, and reported to the Human
5LIKWV &RXQFLO® LB XNXBOO\N IRU D &R, D FKLOG SURWHFWL!
VSHFLAFDOO\ UHFUXLWHG IURP WKH QDWLRQDO V\VWHP %HF
resourced, the adviser investigated both crimes affecting children and crimes against

160. :KLOH -55 GHSOR\PHQWY FDQ EH SDUWLFXODUO\ YDOXDEOH WKH\ GR QRW DOZD\V SURW.IGH MGXOW SRSXODWLRQ 1RQHWKHOHVV DFFRUGLQJ WR RC

VXVWDLQDEOH VROXWLRQ IRU ORQJHU WHUP PDQGDWHV H J WKH ,,00 RU ,,,0 ,Q VXFKFRPPHVVLRQ WKH DGYLVHU:V SUHVHQFH ZDV EHQHAFLDO DC
it is preferable for the expertise to form part of the core and ongoing structure of FKLOGUHQ ZDV GRFXPHQWHG

the organisation rather than to be available on aad hoc or temporary basis. This

is particularly the case given that the success of the work is heavily dependent on
building and sustaining relationships of trust with a wide variety of interlocutors, and
developing institutional knowledge, which is incompatible with frequent turnover of
staff on short-term contracts.

She spoke with everyone who had information on crimes against children,

whether they were victims, whether they were witnesses, whether

WKH\ ZHUH IURP 1*2V 6KH VSRNH ZLWK HYHU\RQH 6KH SX\
good sense, very hard for this to be in the report [...] She left no stone

unturned. If we wanted to speak about killing — because, in reality, that

was also the major alleged crime against children — not only did she

Draw from national jurisdictions: the experience of the 2014 United Nations , X o ) i )
Independent Commission of Inquiry on the 2014 Gaza con ict (‘Gaza Commission’) !nyestlge}te every incident t.hat myolved a sgbstantlal number pf chlldren,
if it was just one, she also investigated the impact, psychological impact,

161. SFFRXQWDELOLW\ PHFKD Q LiedPuiting RoOr&ioEat]@iktictivng U R P

290

291
292

294

educational impact, the whole ranges*

HLWKHU GLUHFWO\ RU WKURXJK D FKLOG VSHFLAF URVWHU DV GHVFULEHG DERYH DV PDO\ GRPHVWLF ) )
164. While the presence of the expert meant that the perspectives of children were not

criminal investigators possess formal training and up-to-date experience interviewing ) ) . .
children.» $V RQH H[SHUW VWDWHYV ignored in the documgntatlon process, concerns vyerg expressed that the adwspr’s
presence and work did not generate a broader attitudinal change, insofar as crimes
The police I've worked with from various jurisdictionghey just know how against children were still not perceived as a core component of their werkThis
to do this. They know how to ask the right follow ups, they know how to be S“QgeStSfthaFH [S R\_/XU HWR H[SHUWLVH PD\ QRW EH HQRXJK DWWL
VHOVLWLYH WKH\ KDYH WKLY LQQDWH SURWRFRO DV WR KRZ WR PDQDJH D GLIAF X0 Waining, in this case within OHCHR, V. DOVR UHTXLUHG

VLWXDWLRQ $QG WKDW LV QRW WDXJKW > @ 7KDW LV \HDUV RI EHLQJ LQYHVWLJDWRUV LQ

7KHSRPUWDQFH RI UHFUXLWLQJ GRPHVWLF FULPLQDO LQYHVWLJDWRUV WR WKH URVWHU ZDV DOVR KLJKOLJKWHG E\ (ULQ *DOODJKHU
"7KH\ DUH WUXO\ WKH RQHV WKDW DUH PXFK PRUH FXWWLQJ HGJH WKDW DUH GRLQJ LW HYHU\ VLQJOH GD\ $QG WKHQWHUMIZQILWK .DWH *LEVRQ O0DUFK
KRZ LW SOD\V RXW LQ WKH FRXUWV > @ , ZRXOG UHDFK RXW WR > @ WKH ODZ HQIRUFHPHQW DJHQFLHV DQG VR HRilanRKhis Council$ +5& 5(6 6 -XO0\ 7KH &RPPLVVLRQ"i&BNgRD) GDWHG WR
DIAOLDWHG RUJDQLVDWLRQV WKDW ZRUN ZLWK FKLOGUHQ DQG SDUWQHU ZLWK ODZ HQIRUFHPHQW DJHQFLHV , ZRXGRGRDIMMRHILV VRKROM HUQDWLRQDO KXPDQLWDULDQ ODZ DQG LQWHUQDWLRQDO KX
LQYHVWLIJDWRUV LQ WKH FKLOG DEXVH XQLWV 21 FRXUVH WKHUH-V D OHDUQLQJ FXUYH IURP GRLQJ WKDW WR LQWHUNUHEZWRU\FKQFOXBQRQJ (DVW -HUXVDOHP SDUWLFXODUO\ LQ WKH RFFXSLHG *D]D
DERXW ERPELQJY OHW-V VD\ EXW WKH\-UH JRLQJ WR KDYH WKH IXQGDPHQWDO VNLOOV DQG WKH\ ZLOO KDYH GRQH RRQBXGWRIGWKIEH  -XQH ZKHWKHU EHIRUH GXULQJ RU DIWHU WR HVWDEOL
DQG WKH\-UH JRLQJ WR KDYH VXFK D FRPIRUW OHYHO > @ , ZRXOG PL[ WKHP ZLWK > @ WKH LQWHUQDWLRQDOV WKDWVR ODW LR DQBE ZRWKKH FULPHY SHUSHWUDWHG DQG WR LGHQWLI\ WKRVH UHVSH
FKLOGUHQ LQ FRQALFW VLWXDWLRQV 81,&() 6DYH WKH &KLOGUHQ DV ZHOO DV WKRVH QDWLRQDO RU ORFDO RUJDQRYDWERRQYWBHEXODWOPHDVXUHY DOO ZLWK D YLHZ WR DYRLGLQJ DQG HQGLQJ LP:
ZRUNLQJ ZLWK FKLOGUHQ LQ FRQALFW VHWWLQJV FDPSV DQG ZKR XQGHUVWDQG WKH FXOWXUH DQG ORFDO FRQWHDW H7RH B KOHF RMGHW DEOH DQG RQ ZD\V DQG PHDQV WR SURWHFW FLYLOLDQV DJD
can PDNH VXUH WKDW SHRSOH DUH GRLQJ WKH LQWHUYLHZLQJ LQ D ZD\ WKDW-V JRLQJ WR EHQHAW D FDVH DQG RI FRXRXQFLIOQDIN LWV W ZH@a@ I3HLIJKWK VHVVLRQ
ZD\ WKDW LV JRRG IRU D FKLOG p§ ,QWHUYLHZ ZLWK (ULQ *DOODJKHU YHEUXDU\ 297 Human Rights Council5HSRUW RI WKH GHWDLOHG AQGLQJYV Rl WKH &RPPL¥VLRQ RI ,QTXLU\
+5&  &53 -XQH SDUD

Interview with expert.
Interview with expert. 298 7KH &RPPLVVLRIG PRYGXWWD Q LQWHUYLHZV ZLWK YLFWLPV DQG ZLWQHVVHV LQ
,QHWYLHZ ZLWK H[SHUW $QRWKHU H[SHUW ZDV VLPLODUO\ RI WKH YLHZ WKDW D UHSRUWLQJ OLQH WR VHQLRU P D Q DahH R¢tied mdiR tharn/BQ0vuHiit@h submissions, Human Rights CoundlHSRUW R1 WKH GHWDLOHG AQGLQJV RI

affected the expert’s ability to work within an existing team, and ensured they received explicit support for their &RPPLVVLRQ RI ,QTXLU\ RQ VW& 14. *D]D &RQALFW
work and their area of focus from within the entity. 299 Interview with Lina Biscaia, 26 February 2020.

Interview with expert. 300 Interview with Lina Biscaia, 26 February 2020.
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168. 6SHFLDO $GYLVHUYVY DUH UHFRJQLVHG LQGHSHQGHQW OHJDO

Improved staf ng of non-judicial accountability mechanisms the Prosecutor on training, policies, and legal submissiofts.They work on gro bono

EDVLVY DQG SURYLGH DGYLFH WR WKH 2IAFH DW WKH UHTXHV
initiative. They are periodicallin situ and can consult with all teams. They are also

165. In addition to having specialists embedded within teams, there There iS a need - ) ) o R o
is a need to improve the recruitment of investigators within non- . available to teams to provide advice on a need-basis during investigations.
judicial accountability mechanisms, in order to ensure that they are to Improve the
all equipped with the relevant legal and investigative knowledge, recruitment of 169. 7KH UROH RI WKH 6SHFLDO $GYLVHU RQ &KLOGUHQ KDV LQFO
including skills to document and investigate violations and crimes investigators CUDIWLQJ DQE SXEOLFDWLRGQ RI WKH . f& 2738f 3ROLFY RQ &
affecting children. e L. FRQWUDVW WKH GSH_FLDO $G_YLVHU RQ__ HQGHU KDV PDGH NH
Wlthll'l non'_]!.ldl(:lal of the charges and the case narratives, and provided regular training to staff on the
166. On a practical level, it is not feasible for a single individual to bear aCCOllnt_ahlllty 6*%9 SROLF\
sole responsibility for investigating violations and crimes against or mechanisms ]
affecting children in a given context. Moreover, allocating this task 170., Q RUGH U WR U HAHF W ,D Q G LPSU R,Y H WK H WASH RI DVVLVWDQ
to one team member, irrespective of that team member's capacity an internal review of their role and limitations would clarify the duration and scope
as investigator or adviser, reinforces the perception that such crimes are an “extra, RI W KHLU i DSSRLQWPHQWYV D QG W KFLAK ED HEHG LAIOL R DXWH B G
rather than a mainstream, component of the investigation that should be addressed on Qh|IQren, for mstance., COUl(_j play a more. active role ",] the qpe'ratlor?al aspects
by all those involved® $FFRUGLQJ WR DQ H[SHUW LQYHVWLJDWRUV VKRXOG EH DEOH WR of situations and cases, including a greater involvement in periodic reviews of
investigate the wide range of patterns of violations reported as they are often |nvest|gat|o_n plans and strateg|e31.°. H.owever, Itis important to recognise _that the
interlinked extent of this involvement can be limited by thpro bononature of the position.
$QRWKHU PRGHO LV IRU 6SHFLDO $GYLVHUV ZKR DUH JHQHU
167. The need for enhanced capacity in human rights and criminal law was also WKURXJK WKHLU X__Q LYHUVLW L HV D -~ R U 3K '™ VWXGHQW RI
KLJKOLJKWHG $W SUHVHQW D QXPEHU RI VWDII KDYH D EDFNJURXQG LQ KXPDQ ULJKWQ}theCourt,andserveasthellnIocorepresentatlvesforasetperlod.These )
reporting, but not in human rights law, international humanitarian law or international UHSUHVHQWDWLYHV ZRXOG EH HPEHGGHG LQ WKH 2IAFH DQG
criminal law, with the consequence that the information that they collect does not WHDPV DQG WKH 6SHFLDO $GYLVHUV 7KLV DSSURDFK KDV Et
always disclose violations of applicable legal standarets.It is particularly important 6SHFLDO $GYLVHUV RQ &ULPHV $JDLQVW +XPDQLW\ /HLOD 6l
for OHCHR to raise the standards of its staff in respect of international criminal law, * X PDQ L_W buLbQ/ D_Z oL PQM;_(&JR'@B D N_D W DOO 6_8 HFLDO $GYLVE
given that the newer mechanisms are expressly focused on establishing criminal assisted by in loco representatives could, for instance, contribute to developmg‘and
liability. VWUHQJIJWKHQLQJ WKH H[FKDQJHV ZLWK WKH 2IAFH WR EHVW
infringing on their independence.
7KH UROH RI WKH ,&& 3URVHFXWRU:-V 6SHFLDO $GYLVHU R% &&(é_\ﬁCi/UH(?: .
LO DOG DIIHFWHG E\ $UPHG &RQALFW G SHELAF SROLFLHV VWUDWHJILHV L
WR FRRSHUDWLRQ ZLWK UHOHYDQW DFFRX
167. In December 2012, ICC Prosecutor Fatou Bensouda appointed Professor Diane Marie monitor and evaluate their implementation
$PDQQ DV KHU 6SHFLDO $GYLVHU RQ &KLOGUHQ LQ DQG DIIHFWHG E\ $UPHG &RQALFW 6SHFLDO
$GYLVHU RQ &KLOGUHQ 7ZR RWKHU 6SHFLDO $GYLVHUV ZHUH DSSRLQWHG LQ 3 Judicial aécauntabilitymechanisms
9LVHXU 6HOOHUV 6SHFLDO $GYLVHU RQ ,QWHUQDWLRQDO &ULPLQDO /DZ 3URVHFXWLRQ 6WUDWHJLHYV
VXEVHTXHQWO\ EHFDPH 6SHFLDO $GYLVHU RQ *HQGHU DQG 3URIHVVRU /HLOD 1DG\L voe oy .
6SHFLDO $GYLVHU RQ & U LPThesesaldthrEe\ahone severd L W \ 171. $_V GLVIZ_XV\(HG _LQ $QQH.[ . UHIHUHQ_FHV _WR_ F.K.LOG VSHFLAF F
6SHFLDO $GYLVHUV DSSRLQWHG SXUVXDQW WR $UWLFOH Rl WKH 5RPH 6WDWXWH ngan@ﬁec,t@%chndrenmthefoundatmnalmstrumentsoflnternatlonaljud|0|al
accountability mechanisms contribute to ensuring an increased attention to crimes
against children in investigative and prosecutorial strategies. However, references
alone to such crimes in these instruments do not systematically translate into a
prioritisation of these crimes. Thedoption of thematic policies, accompanied
301 Interview with Lina Biscaia, 26 February 2020. The required competencies and expertise discussed in this section E\ RSHUDW LR Q DnPosing sténgent réptirdments on investigators

WR PHHW WKH REMHFWLYH RI PDLQVWUHDPLQJ DUH VHSDUDWH IURP WKH VSHFLAF VNLOOV UHTXLUHG WR FRQGXFW F

investigations, such as the process of interviewing children. Ssepra Q R'W H zih%l\%l%ggcdtwrg,sa\fe@dditional indicators of the importance of an issue on the

302
303

Interview with expert.

S (QHUYLHZ ZLWK /LQD %L VFD |ADot of pgdple WhoRdme from the human rights world haven't N

VWXGLHG KXPDQ ULJKWYV ODz > @ DQG WKHQ WKH\ FRPH WR WKH &R,V ZKHUH WKH\ KDYH WR DSSO\ QRW MXVW KXP D, U& & KIWR ODIDZXWRU )DWRX %HQVRXGD DSSRLQWYV 3DWULFLD 6HO®OGHUV /HLOD 6D
EXW WKH *HQHYD &RQYHQW L RIQN \DOIDRGH PLDAEXIH, ZDW RIRH AHFWHG LQ D DQRQ\PRXV VXUYH\ RI visers, 12 December 2012.

2+&+5 VWDII FRQGXFWHG E\ 2[IRUG 8QLYHUVLW\ GLVFXVVHSructQabDUHWD $VKUDSK DQG )HGHULFD '-$OHVVDQGUD 396 Interview with expert.

&KDOOHQJHV &RQIURQWHG E\ 81 $FFRXQWDELOLW\ ODQGDWHY 3HUVSHFWLYHV IURP &XUUHQW DQG )RUPHU 6W D | 1303 DidrWew Willpiekpert.
-XULV 2FWREHU 6HH DOVR $QFKRULQJ B FFRRMMFIME MR WG YR U HO R QVWSKAHU RIFURD @ M Q W 308 Interview with expert.
6XSSRUW 1HHGHG WR )XOAO ,QWHUQDWLRQDO ,QYHVWLJDWLYH ODQGDWHYV 2[IRUG 3URJUDPPH RQ ,QWHUQDW LR QIDD Iiie¢i\Ief MitDay@rt.

Security, 2020 310 Interview with expert.

304

,ELG 311 Interview with expert.
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172.

173.

investigative and prosecutorial agenda, and an important lever in delivering such an applies to all preliminary investigations, investigations, and prosecutions carried
agenda. out by the OTP and, in the event of a conviction, to sentencing and reparations. Its
LPSOHPHQWDWLRQ LV RYHUVHHQ E¥* WKH *HQGHU DQG &KLOG

7KH ,&& LV WKH AUVW LQWHUQDWLRQDO MXGLFLDO DFFRXQWDELOLW\ PHFKDQLVP WR KDYH DGRSWHG

a public and comprehensive policy on what it called “crimes against and affecting 177. 7TKH IROORZLQJ SRLQWYV DUH SDUWLFXODUO\ UHOHYDQW

children”. Prior to this, the SCSL adopted a policy on children, albeit focusing on the

LGHQWLAFDWLRQ DQG SV\FKRVR FLIDdoes/hstasoRa Mb& | FKLOG ZLWQHVVHYV " The OTP recognises that children do not constitute a homogenous group, and that

publicly available and the extent to which it was incorporated into investigations and they may be affected differently by crimes based on their sex, gender, or other

prosecutions is unclear) RU WKHVH UHDVRQV LW LV RQO\ EULHA\ PHQWLRQHG KHUH VWDWXV RU LGHQWLWLHY 7KH 2IAFH ZLOO LQ RUGHU WR F
suffered, seek toKLIJKOLJKW WKH P X QofitHe dribrie$ion ¢hitirénPed D F W

The Principles and Procedures for the Protection of Children in the Special Court for DOO VWDJHV RI LWV ZRUN SDUD

6LHUUD /HRQH zZzDV DGRSWHG E\ WKH 6&6/ BURVHFXWRU LQ FRQVXOWDWLRQ ZLWK 81,&() 1*2V
DQG 6LHUUD /HRQHDQ FKLOG SURWHFWLRQ DJHQFLHY 7KH REMHFWLYHV RI WKH SROLPR\ ZHKUWH2WRRPPLWY WR DGRSWLQJ D fFKLOG FRPSHWHQW: DS
D DGRSW JXLGLQJ SULQFLSOHYV WKDW ZRXOG VHFXUH WKH FROODERUDWLRQ RI FKLOG %¢tkRilttereBt\ateRa@rimary consideration but do not necessarily prevail over other

agencies in the provision of psychosocial support to children in all stages before the LOWHUHVWY LQ WKH FRQGXFW RI LWV SUHOLPLQDU\ H[DPL
&RXUW DQG E HQVXUH WKH VXSSRUW RI WKRVH DJHQFLHV LQ WKH LGHQWLAFDWLRQ D Qr3he/s¢I8clidh0fwharges and evidence. ThREHVW LQWHUHWbe RI WKH FKLOG
of child witnesses during investigations. assessed having regard toVKH LQGLYLBX &K FRAOB E\ UHIHUHQFH H

DJH VH[ JHQGHU DQG WKH FKLOG:V VR®LDO DQG FXOWXU!|

174. This instrument provided for a procedure to be used when identifying and interviewing

175.

176.

312

314
315

316
317

318

potential child withesses* $ SURWRFRO IRU LGHQWLI\LQJ FKLOG ZLWQHVVHV ZDV DGRSWHG e In conducting preliminary investigations, the OTP will “pay

which provided for a vulnerability assessment before selection was made by the particular attention to information received on crimes against An assessment Of
SBURVHFXWRU DQG FRQAGHQWLDOLW\ DQG VHFXULW\ PHDVXUHV ,Q WKLV ZD\ RYHU D R Qd¢i affedirg children” and analyse in particular the general theimpactofthe

period, a number of potential child withesses were interviewed by a specialised context within which these alleged crimes have occurred a||eged crimes on
investigator, in the presence of a parent or guardian, of whom approximately 20 were SDUDV 'LWK UHVSHFW W Rcrinig® Y L E\h“d%Iﬁ I—éﬁ?l:helllﬁ JDUG)
FDOOHG WR JLYH HYLGHQFH DW WULD®© E\ ZKLFK WLPH PRVW ZHUH RYHU against or affecting children as “particularly grave'given “the

commitment made to children in the Statute?» and “the fact COITIITIUI'IItleS

$V IRU WKH ,&& 3URVHFXWRU )DWRX %HQVRXGD FRPPLVVLRQHG KHU 6SHFLDO $GYLVHU RHhatchildren enjoy special recognition and protection under

ChildrentoDVVLVW LQ WKH UHVHDUFK GUDIWLQJ DQG SXEOLFDWLRQ RI D VSHFLAF SROLF\ LQWHUQDWLRQDO ODZpu $Q assessment of the impact of the alleged

on children, in line with the OTP’s commitment to pay greater attention to crimes crimes on children and their communitesZLOO EH LQFRUSRUDWHG LQWR WK
DIIHFWLQJ FKLOGUHQ $IWHU D IRXU \HDU FRQVXOWDWLRQ SURFHVYVY LQYROYLQJ DFD G H Rakdessment and analysis of gravity. Moreover, there is a “strong presumption” that

national authorities, representatives of international organisations and civil society investigation and prosecution of crimes affecting children are in the interests of

organisations, as well as children and young people who had been affected by justice SDUDYV

FRQALFW WKH 273 SXEOLVKHG LWV 3R®DRa eR@M&KLOGUHQ LQ 1RYHPEHU

QRWHG "WKH ZKROH SURFHVV >«@ UHDOO\ HQDEOHG D ORW RI TXHVWLRQLQJ ZLWKLQ W kntoadukting irRdstigations, the OTP will, from the initial stage, carefully consider

WKH 3URVHFXWRU RI WKH ,&& DQG IXUWKHU UHAHFWLRQ RQ KRZ WKH\ GR WKHLU ZRUN D @i@eg &gaiki¥t or affecting children angroactively LQFOXGH VSHFLAF OLQHV RI
they prioritise” s L Q T XL U\to determine whether such crimes were committed in the situations under

LQYHVWLIJDWLRQ $SSO\LQJ D FKLOG FRPSHWHQW DSSURDF

7KH 3ROLF\ RQ &KLOGUHQ IROORZV WKH 2IAFH-V SUHYLRXV WKHPDWLF SROLFLHV RQ W K HTRaH rdusdt\ekigive that ‘particular consideration’ is given to crimes against or

Rl -XVWLFH 9LFWLPV:- 3 DUWLFLSDWLRQ 3UHOLPLQDU\ ([DPLQDWLRQV &DVH 6HOHFWLRQ WIQHKSFWLQJ FKLOGUHQ WKURXJKRXW WKH LQYHVWLJDWLRQ
Prioritisation, and Sexual and Gender-Based Crimes., W LV WKH AUVW SROLF\ SURGXFHG

by an international court or tribunal that seeks to comprehensively articulate what » When deciding whether to interview or take evidence from a child, the OTP will give

it terms “a child-sensitive approach” to accountability for international crimes.It careful consideration to the age, development, capabilities, and level of maturity

ofthechild. 5GHFRJQLVLQJ WKDW FKLOGUHQ DUH FDSDEOH RI JLY

Interview with expert. o

-XOLH OF%ULGH 7KH :DU &ULPH Rl &KLOG 6ROGLHU 5HFUXLWPHQW $PVWHUGDP 6SULQJHU $VVHU 3UHVV S 319 Interview with expert.

Luc C6t6 BURVHFXWLQJ &KLOG 5SHODWHG &ULPHV DW WKH 6SHFLDD2&RXUW IRU 6LHUUD /HRQH D PLG WHUP DVVHVVPHQW$OVR VHH OO XULQJ -XVWLFH ,QWHJUDWLQJ WKH &RQYHQWLRQ RQ WKH 5LJk
JRU EDFNJURXQG RQ WKLV SURFHVV VHH KH@HRWILEGD R QLOKIHO CWICH RIPWRR ,&& 21AFH RI WKH Judgments and Processes of the International Criminal Court *D - ,QW-O &RMSYDLODEOH DW
3URVHFXWRU 7RZDUG JUHDWHU DFFRXQWD EL O L \MterhRtionaf Reviewiof tie Red. QVW DQG DIIHFWLQJ FKLOGUHQ -, KWWSV GLJLWDOFRPPRQV ODZ XD @5 > DM L HiS SHRQRYhIS \Convention and

&URVV QWHUQDWLRQDOKULPLQROGIXFVWRXFWHQDO Rl ,QWHUQDWLR Q D ChiltieR” 'LDQH 0DUL
,QWHUYLHZ ZLWK &pFLOH $SWHO ODUFK in :LOOLDP $ 6FRKPERDPE®LGIH &RPSDQLRQ WR ,QWHUQDWLRQDO &ULPLQDO /DZ
OTP,Policy Paper on Case Selection and Prioritisatiddeptember 2016; Policy Paper on Sexual and Gender- 321 7TKBROLF\ RQ &KL O G'Odh@itvantIoveddiéssing @ikives against or affecting children can be found
Based Crimes -XQH Policy Paper on Preliminary Examinétiény H P E H U 3ROLF\ 3DSHU RQ 9LFWLPV: LQ YDULRXV SURYLVLRQV RI WKH 6WDWXWH LQFOXGLQJ LQ LWV HQXPHUDWLRQV RI
Participation $SULO3ROLF\ 3DSHU , QW HIRMHPE HRU -X VW LFH FRQVFULSWLRQ DQG XVH RI FKLOGUHQ XQGHU WKH DJH RI AIWHHQ \HDUV WR SDUWL
,GHWYLHZ ZLWK 'LDQH ODULH $PD®E FKBIEOMRUN Rl WKH SROLF\ RQ FKLOGUHQ ZDV WKHUH ZDV YHU\ RU XVHp IRUFLEOH WUDQVIHU RI FKLOGUHQ DQG FKLOG WUDIAFNLQJ DQG DOVR R

OLWWOH RXWVLGH WKH FRQWH[W RI FKLOG VROGLHUV ZLWK WKH VOLJKW H[FHSWLRQ RI D IDLU ELW RI ZULWLQJ DERXWKKRZ ZWWORMVHYQ EXLOGLQJY GHGLFDWHG WR HGXFDWLRQ &KLOGUHQ DUH DOV
RXJKW WR EH WUHDWHG %XW QRERG\ KDG UHDOO\ FRQFHSWXDOLVHG ZKDW LW PHDQV WR VSHDN RI FULPHV DJDLQVMDDRG PUIHFFWLQKLFK DUH SURVFULEHG E\ WKH 6WpaMXWH D IDFW PDGH H[SOLFLW
children at the ICC.”
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179.

180.

322
323
324

326
327

WKH 21AFH ZLOO DOVR FRQVLGHU WKHsiN&a@bDELOLW\ Rl DOWHUQDWH HYLGHQFH LQWHUQDWLRQDO FULPHV $FFRUGLQJO\ 2+&+5 PD\ UDLVH D:
ZLWQHVVHV SK\VLFDO DQG GRFXPHQWDU\ LWHPV DQG VFLHQWLAF RU H[SHUW HYLGHWKH PHFKDQLVPV ZRXOG EHQHAW IURP FRQVLGHULQJ WKH D
SDUD ZRUN LQ RUGHU WR DGGUHVYV VRPH RI*WKH EDUULHUV LGHQ\

* In selecting charges, the OTP will make full use of the regulatory framework to
address the various ways in which children are affected by crimes within the

jurisdiction of the Court. In order to capturethetptalityofthe evidence perpetrated 181. 7KH ZRUN Rl WKH QHZ PHFKDQLVPV 2,,,0 6\ULD 81,7$' .6,/ 'I
DIJDLQVW FKLOGUHQ WKH 2IAFH ZLOO FRQVLGHU DSSURSULDWH FKDUJHV ZKHUHYHU Wd(\BQPDU LV ODUJHO\ FRQAGHQWLDO 1RQHWKHOHVV LW L

HYLGHQFH SHUPLWV SDUD into their approach to violations and crimes affecting children from their periodic
UHSRUWYV WR WKH 81 LQ ZKLFK WKHLU LQYHVWLJDWLYH VWU
are set out. In particular, the IlIM highlighted lessons learned from other bodies to

The new ‘accountability focused’ mechanisms

* The OTP will seek to support the work amstrengthen cooperation with relevant

actors, including early responders  SDUDV R = $W WKH SUHOLPLQDU\ effectively address overlooked crimes, such as crimes against children, and indicated
HI[DPLQDWLRQ VWDJH WKH 2IAFH ZLOO DVVHVV WKH H[LVWHQFH RI UHOHYDQW DFWRUtﬁéthVilldrawonthese“valuableinsights"initswork9
SRWHQWLDO VRXUFHV RI LQIRUPDWLRQ DQG RU VXSSRUW IRU YLFWLPV SDUD DQG HQJDJH '

ZLWK WKHP WR YHULI\ LQIRUPDWLRQ RQ DOOHJHG FULPHV SDUD $W WKH LQYI—I]_gé/V-}_I,zHWLBQ(DV DUWLEFXODWHG D FRPPLWPHQW WR SD\ SDUWLF X

stage, the establishment of contacts and networks within the community will be children ,WV AUVW SHULRGLF UHSRUW )HEUXDU\ LGHQWLAF
SULRULWLVHG WR VXSSRUW RSHUDWLRQDO DFWLYLWLHY SDUD for ensuring an effective approach to such crimes includes recruiting the relevant

expertise, develcgalgl?%policies and operational guidelines and ensuring their ongoing
n

':K_LQH WKH SF‘.’OLF\ LV OHYV WKDQ AYH_\HDUV ROG LW KDV UHSRUWHGO\ UHVXOWHG LQierlé/rﬁ'e%&bﬁ \Yi\éion,aswellasregulartrainingforallstaffmember’s.
attitudinal chapge within the OTP, and eqmpped analy_sts, mvesngatqrs_, and 7KH UHSRUW DOVR XQGHUVFRUHG WKH QHHG IRU FRRSHUDW|
pro_se_cutors \_N'th the t_OOIS toapproacz? evidence gathering and analysis in a more mandates intersect with the Mechanism’s work, including those with expertise on
holistic, and intersectional, mann.erG $Q HI[S H Uuw H.[ SODL Q H'G W KDW ERWK WKH 3ROLF\ 3DSHU gender issues and issues concerning childrent.
on Sexual and Gender-Based Crimes and the Policy on Children require investigators
and prosecutors to take a step back and consider whether all possible charges 183,00 $XJIXVW WKH ,,,0 UHSRUWHG WKDW LW KDG EHJXQ WR
Dp_lﬁVLQJ ! U,R P WdKH HYLGthQ FH (;(DYbH IIE<H H Q H[SORUHG 7KLV FRQVWLWXWHYV VLJQLAF DQWyI%i%%é?rHe'é',\é% underscored the importance of determining whether existing
as itillustrates an increased awareness of what needs to be taken into account documentation accurately records the harms experienced by certain categories of
GXULQJ WKH LQYHVWLJIDWLRQ victims at risk of being overlooked, including boys and gifisIn its third periodic
) , , ) UHSRUW )HEUXDU\ WKH ,,,0 IXUWKHU VWDWHG WKDW LW
I th!nk we’'ve made huge progress [...] we've certainly Ie'arned our lessons and EHLQJ GHVLJQHG
| think that now [...] we’re much more aware of the requirements and what
we need to take into consideratior* To bring to the surface perspectives and experiences that have tended
) to be overlooked or misunderstood in the past. In line with its terms
$ QXPEHU RI LQWHUQDO PHFKDQL ViRoditd ¥ H EHHQ SXW LQ SODFH WR RI UHIHUHQFH WKH OHFKDQLVP LV JLYLQJ VSHFLAF DWWHGC
mplgm@ta:ion of the Ppllcy, mcluqu tral'nln.g and testing of §taff members on its against children as a core part of its work, recognizing that, historically,
aLplecatlon, afn,d ens.urln'g that teams perlgdlc r'eplorts to S(in!or mahagement ?nh these categories of crimes have not always been effectively addressed.
the progress o |nvest|gqt|ons and .prosecutlons include exp icit consideration of the [..] In the coming period, it will accelerate its focus on strategies for other
stepstakentocompIyW!thFhe Policy, an.d how any gaps will beaddres%diwa; FDWHJRULHV RI KDUP DW ULVN RI EHLQJ LQVXIAFLHQWO\ D
recommended that monitoring of the Policy could be strengthened by systematically crimes against children].. J
LQYROYLQJ WKH 6SHFLDO $GYLVHU RQ &RLOGUHQ LQ WKH SHULRGLF UHYLHZ SURFHVV
. 184. ,Q $XIXVW WKH ,,,0 UHSRUWHG WKDW LW KDG EHHQ SURJ
Beyond the OTP, itis clear thatthe& & -V 3ROLF\ RQ &KLOGUH Q FDQ DQG VKRXOG LQIRUP incore/orate gender perspectives. It further indicated that it would, during the next
WKH DSSURDFK RI RWKHU MXGLFLDO DQG WKHNVfDPRQ MXGLFLDO DFFRXQWDELOLW\ PHFKDQLVPYV
respect to developing a child-competent approach to the investigation and analysis of

E Interview with expert.

329 81 *HQHUDO HMSHRREM\WRI WKH .QWHUQDWLRQDO ,PSDUWLDO DQG ,QGHSHQGHQW O}
$FFRUGLQJ WR DQ H[SHUW LQWHUYLHZHG LQFUHDVHG HQJDJHPHQW ZLWK ORFDO FLYLO VRFLHW\ RUJDQLVDWLRQV ? HHWRAULLIDH/GL B Q VDI BURVHFXWLRQ RI 3HUVRQV 5HVSRQVLEOH IRU WKH ORVW 6H!L
policy — is a way to overcome barriers encountered when engaging with families and communities on the ground &RPPLWWHG LQ WKH 6\ULDQ $UDE 5HSXEOLF VLQFH ODUFK $ JHEUXDU\
during investigations. They can help in ways such as providing information that is not reported or assisting the Court 330 81 *HQHUDO H\HSHRRBEMORI WKH . QWHUQDWLRQDO ,PSDUWLDO DQG ,QGHSHQGHQW Ot
to make contact with individuals who may have relevant information, and to avoid manipulation of the process by QYHVWILIJDWLRQ DQG B3URVHEXWLRQ RI 3HUVRQV 5HVSRQVLEOH IRU WKH ORVW 6HL
third parties &RPPLWWHG LQ WKH 6\ULDQ $UDE 5HSXEOLF VLQFH ODUFK $ JHEUXDU\
Interview with expert. 331 81 *HQHUDO $$VHPEO\ )HEUXDU\ SDUD
Interview with expert. 332 81 *HQHUDO $3MWHPEW\RI WKH ,QWHUQDWLRQDO ,PSDUWLDO DQG ,QGHSHQGHQW 0
,GHUYLHZ ZLWK H[SHUW $W SUHVHQW WUDLQLQJ LV RQO\ DYDLODEOH IRU 273 VWDIlI PHPEHUV DQG LW KDV EHHQ UHFERPPH®IGHWIRQ DQG 3URVHEXWIRQ Rl 3HUVRQV 5HVSRQVLEOH IRU WKH ORVW 6HL
WKDW WUDLQLQJ DOVR EH SURYLGHG WR 'HIHQFH WHDPV ,QWHUYLHZ ZLWK .DWH *LEVRQ O0DUFK &RPPLWWHG LQ WKH 6\ULDQ $UDE 5HSXEOLF VLQFH ODUFK $ $XIXVW
Interview with expert. 333 81*HQHUDO $\BWISREQW Rl WKH ,QWHUQDWILRQDO ,PSDUWLDO DQG ,QGHSHQGHQW 0K
Interview with Erin Gallagher, 28 February 2020. This recommendation — and its limitations — are discussed in and Prosecution of Persons Responsible for the Most Serious Crimes under International Law Committed in the Syrian
6HFWLRQ ,,, 3DUW $ $UDE 5HSXEOLF VILQFH 0DUFK $ JHEUXDU\ SDUD
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reporting period, build engagement with relevant sources focused on crimes against experts drawn from national jurisdictions: It is intended that these experts be

children, enhance its in-house expertise, and apply some of the relevant insights from embedded in investigation teams, to provide support and expertise at all stages of the
WKH AUVW SKDVH RI LWV VWUDWHJI\ R& VH[XDO DQG JHQGHU EDVHG YLROHQFH SURFHVY VR DV WR HQVXUH WKDW WKH LQYHVWLJDWLRQ RI
children is in accordance with international best practicet. )X UWKHU 81,7$' KDV
185.In 2020, the IlIM expressed a commitment to allocate additional resources to indicated that it is committed to exchange lessons learned and best practices with

LQVXIAFLHQWO\ GRFXPHQWHG FULPHV VXFK DV 6*%9 DQG FULPHV DJDLQVW FKLOGUHQ tieother accountability mechanisms such as the 1lIM and [IMM to improve processes,
FRPPLWPHQW KDV LQIRUPHG WKH VHOHFWLRQ RI VWUDWHJLF OLQHV RI LQTXLU\ WKH har@ HuAlgleater ButdRes in bringing justice for crimes affecting children and
RI DQDO\WLFDO EORFNV DQG WKH FRQFREWK®BYLVDWLRQ RI VSHFLAF DQDO\WLFDO SU 6*%9 )LQDOO\ 81,7$' KDV XQGHUWDNHQ WR FRRSHUDWH inter ali

a result, categories of crimes and victims often overlooked in accountability efforts, &KLOGUHQ DQG $UPHG &RQALFW RYHU WKH SURYLVLRQ RI W
such as crimes against children, are taken into account in the development of a EHVW SUDFWLFH LQIRUPDWLRQ UHOHYDQW WR 81,7%$'-V LQYH
strategy on a victim-and-survivor-centred approach to justiceThe Mechanism EULHAQJY EHWZHHQ WKH ,QYHVWLJDWLYH 7HDP DQG WKH 2IA
stated that it is currently developing a strategy to capture more of the crimes affecting their respective mandates; and the establishment of effective liaison mechanisms

FKLOGUHQ DQG WKH LPSDFW=BQfdF ieStigadidsh@ams HAVEH FRQALFW EHWZHHQ WKH AHOG EDVHG VWDII RI WKH 2IAFHVY DQG WKH S

EHHQ VHW XS WR HQVXUH WKDW H[SHUWLVH RQ VSHFLAF FULPHV LV HPEHGGHG LQ WKHIeaR¥ N R

the team. Each team is, for instance, equipped with a focal point, tasked to ensure
that the focus on crimes affecting children is integrated in the overarching collection 188.The ,, Olfas, to date, submitted a single periodic report, in September 2019, to the
plan.ss +XPDQ 5LIJKWV &RXQFLO GHWDLOLQJ LWV VWUDWHJI\ DQG SU

relevant to case selection include the number of perpetrators or victims and whether
186.81,7%$' KDV GHYHORSHG VWDQGDUG RSHUDWLQJ SURFHGXUHY DQG EHVW SUDFWLFHV ZLihecrimes were against displaced Rohingya now living in Bangladesh. Crimes of

respect to engagement with children as part of its investigationsBased on its VH[XDO YLROHQFH ZLOO DOVR EH SULRULWLVHG SDUDV
SHULRGLF UHSRUWV WR WKH 6HFXULW\ &RXQFLO DV RI 1RYHPEHU GHGLFDWHG AHOWR LQYHVWLJDWH 6*%9 YLROHQFH ZLOO EH EXLOW SDUD
investigation units had been designated to undertake investigative work in each of the UHFRJQLVHY WKH QHHG IRU DFFRXQWDELOLW\ IRU 6*%9 noequ
SULRULW\ DUHDV )LHOG EDVHG DFWLYLWLHY DUH SULRULWLVHG WR AOO LGHQWLAHG It ofz@res waing shildbe@However, in February 2020, the 1IMMecruited

an evidence base capable of supporting prosecutions for war crimes, crimes against D *HQGHU DQG &KLOG 5LJKWV $GYLVHU, with a background as a prosecutor
humanity, and genocide® Expert thematic support is being provided internally to MXULVGLFWLRQV DQG LQWHUQDWLRQDO FRXUWYV DQG VLJQL
facilitate and strengthen the Investigative Team’s operations. In particular, “in line involving crimes affecting children, which suggests that the mechanism intends to

with the focus of the Investigative Team on supporting accountability for widespread EULQJ VSHFLAF IRFXV RQ WKHVH FULPHY¥ LQ LWV LQYHVWLJD

sexual and gender-based violence perpetrated by ISIL, the dedicated Sexual and
*HQGHU %DVHG 9LROHQFH 8QLW KDV FRQWLQXHG WR SURYLGH VXSSRUW ZLWK UHYV S188 Wakim@Rstd¢kkadf these developments, and of the commitment of the mechanisms
engagement of the Team with victims of such crimes?” to develop knowledge-sharing channels, an expert has suggestadating a focal
SRLQW WR VHFXUH SHULRGLF PHHWLQJYV IRVWHU H[FKDQJH |

187. 7KH IXO0O QDPH Rl WKLV GHGLFDWHG XQLW ZKLFK LV SDUW RI WKH 2IAFH RI )LHOG ,QYHHWWZHHDMIL R\KHVH H[SHUWYV DV ZHOO DV ZLWK WKH VWDII RI \
LV WKH 6H[XDO DQG *HQGHU %DVHG 9LROHQFH &ULPHYV DJDLQVW &KLOGUHQ 8QLW N QBZ® and ultimately to capitalise on the lessons learned from the new strategies
E\ LWV DFURQ\P 6*%&&8 ,W LV VSHFLAFDOO\ FKDUJHG ZLWK ZRUNLQJ DORQJVLGH WK Hnjllpbli©es developed by these bodies.
,QYHVWLJDWLRQ 8QLWYV WR LQYHVWLJDWH DFWV FRPPLWWHG E\ ,6,/ LQYROYLQJ VH[XDO DQG JHQGHU

EDVHG YLROHQFH DQG FULPHV DIIHFWLQJ FKLOGUHQ 81,7$' UHSRUWV WKDW LW KDV GHYHORSHG _ _
VSHFLAF VWDQGDUG RSHUDWLQJ SURFHGXUHV DQG EHVW SUDFWLFHV ZLWK uHVSHF\@l)WrFea_GMvWItneSS_prO_teC’[IOH and psyc_hosoc_lal support to
engagement with victims of sexual and gender based-violereeand with childrenz enhance communication and cooperation with local actors

6*%&&8 VWDII LQFOXGH LQGLYLGXDOV ZLWK H[SHUWLVH LQ LQWHUYLHZLQJ FKLO G UHQJLF2kL&@Immunities

190. ,Q RUGHU WR UHDFK WKRVH 1*2V WKDW DUH ZLOOLQJ WR FRF

334 81 *HQHUDO WLRQDO .PSDUWLDO DQG ,QGHSHQGHQW OHFKDQLVP WR $VVLVW LQ WKH ,QYHVWLJDWLRQ DQ Gaccountability actors, but that lack information about how this can best be achieved,
Prosecution of Persons Responsible for the Most Serious Crimes under International Law Committed in the Syrian P . . . .
$UDE 5HSXEOLF VIQBH ODUFKS$XJXVW SDUD it is essential that effective outreach strategies are put in place so that the

335 ,QWHUQDWLRQDO ,PSDUWLDO DQG ,QGHSHQGHQW OHFKDQLVP WR $VVLVW LQ WKH ,QYHVWLIJDWLRQ DQG 3URVHFXWLRRRQ&GDWIKYV DQG DFWLYLWLHYV RI QRQ MXGLFLDO DQG MXGLFL
5HYSRQVLEOH IRU WKH ORVW 6HULRXY &ULPHV XQGHU .QWHUQDWLRQDO /DZ &RPPLWWHG LQ WKH 6\ULDQ $UDE 5HSXEQder¥ioB8 Ht the local level Improved communication and cooperation would lead

March 2011 $ YHEUXDU\ SDUD . :
33 _.QWHUQDWILRQDO ,PSDUWLDO DQG ,QGHSHQGHQW OHFKDQLVP WR $VVLVW LQ WKH ,QYHVWLJDWLRQ DQG 3URVHFXWw L A@brites wodergtanding among all relevant local stakeholders of the importance of

5HYVSRQVILEOH IRU WKH ORVW 6HULRXY &ULPHY XQGHU .QWHUQDWLRQDO /DZ &RPPLWWHG LQ WKH 6\ULDQ $UDE 5HSXEOLF VLQFH

March 2011  $ JHEUXDU\ SDUD —
337 Interview with expert. 343 QGHNWYLHZ ZLWK 9HURQLF :ULJKW ODUFK

338 Interview with expert. ,QWHUYLHZ ZLWK 9HURQLF :ULJKW ODUFK
339 81 6HFXULWVYRRX@FRIHSERUW RI WKH 6SHFLDO $GYLVHU DQG +HDG RI WKH 8QLWHG 1DWLRQV ,QYHVWLJDWLYH 7HDP WR,QWHUYLHZ ZLWK 9HURQLF :ULJKW ODUFK

BURPRWH $FFRXQWDELOLW\ IRU &ULPHY &RPPLWWHG E\ 'D-HVK3 VODPLF 6WDWH LQ ,UDT DQG WKH /HYDQW 6 346 81 6HFXULW)IRRXNOEBIIHSERUW RI WKH 6SHFLDO $GYLVHU DQG +HDG RI WKH 8QLWHG 1
SURPRWH $FFRXQWDELOLW)\ IRU &ULPHY &RPPLWWHG E\ 'D-HVK ,VODPLF 6WDWH LQ

1RYHPEHU SDUD
340 paras. 73-74.
341 Ibid, para. 42. ,OQWHUYLHZ ZLWK 9HURQLF :ULJKW ODUFK
342  QWHUYLHZ ZLWK 9HURQLF :ULJKW ODUFK 348 Interview with expert.
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information-sharing with these mechanisms, and would ensure that the views of local &RQJR '5& OQRWDEO\ LQ UHVSHFW RavurutaBdliRavBIJDLQVW FKLC

stakeholders are taken into consideration by accountability mechanismsThe newer underscored how effective domestic prosecutions are a key part of a sustained
DFFRXQWDELOLW\ PHFKDQLVPV VXFK DV WKH ,,,0 ,,00 DQG 81,7$'" KDYH HPSKDVLVHG struggle against impunity, empower local justice actors, and serve to uphold the rule

the importance of outreach to local stakeholders in public reports and documents. Rl ODZ 2 WKH DEVHQFH RI ZKLFK LV D VLJQLAFDQW GULYHU R
,Q $sULO WKH ,,,0 DQG VHYHUDO 6\ULDQ 1*2V VLIQHG D SURWRFRO RXWOLQLQJ SULQFLSOHV

guiding the engagement between thermt These are welcome developments. 195. 7TKH &RQJROHVH MXVWLFH V\VWHP EROVWHUHG E\ FOLQLFLD
However, it remains too early to assess whether these arrangements have resulted in FLYLO VRFLHW\ RUJDQLVDWLRQVY LQWHUQDWLRQDO 1*2V DAQ
meaningful improvements on the grounds. innovative approaches to the investigation and prosecution of international crimes in

national courts. This is, particularly so with regard to crimes of sexual violence where
191. $GHTXDWH ZLWQHVYV SURWHFWLRQ DQG SV\FKRVRFLDO VWUXFWXUHYV DQG VXVWDLQHGIHPDOH FKLOGUHQ PDNH XS D SUHGRPLQDQWO\ ODUJH VXEVH

communication efforts, are also key to ensuring the affected communities DQDO\VLVY RI WKHVH DSSURDFKHVY DQG SDUWLFXODUO\ WKH E
understand the mandate and activities of accountability mechanisms, and the LOQQRYDWLYH VROXWLRQVY DGRSWHG WR RYHUFRPH WKHVH EL
protection structures available to them. The Myanmar FFM, for instance, has engaged discussion on innovative strategies in the investigation and prosecution of crimes

in sustained and tailored advocacy efforts with the affected communities to share affecting children at the international level.

information about their mandate and activities? (IAFLHQW RXWUHDFK RQ WKDW IURQW LV
essential to build trust at community level, and to foster the information-collection
process.

Background to the case

196. % HWZHHQ -DQXDU\ DQG 'HFHPEHU &RQJROHVH MXGLF
39 cases on indictments containing international crimes that had occurred between

PART B. INVESTIGATING AND PROSECUTING bQG GXULQI QRQ LQWHUQDWLRQDO DUPHG FRQALFW L

.LYX DQG 6RXWK .LYX PEQrh@ ictudddihe\breition arl&ise of

CONFL'CT—RELATED SEXUAL VlOLENCE AGA'NST mobile gender courts to try cases of rape and other forms of sexual violence. Their
CHILDREN IN THE DRC: THE KAVUMU CASE LPSDFW KDV EHHQ VLJQLAFDQW %HWZHHQ 2FWREHU DQG

D PRELOH JHQGHU FRXUW RSHUDWLQJ LQ 6RXWK .LYX KHDUG
for rape, 82 convictions for other offences, and 67 acquittaks:
Introduction 197. This section focuses on, and seeks to draw insight from, one of the most successful
LQYHVWLIJDWLRQV DQG SURVHFXWLRQV RI FRQALFW UHODWH
WFI%LOG%ES \\;V%<H SURVHFXWLRQ RI & RQJROHVH PLOLWLD PHPE
(52 D RR .DYXPX LQ 6RXWK .LYX ,Q -XO\ D PLOLWDU\
the conviction of 11 men, including a sitting lawmaker, foape as a crime against
r&twgr%e}_rweagainstyounggirIsLQ .DYXPX RYHU D WKUHH \HDU SHUL

192. The importance of national trials to the international criminal justice experiment
FRQWLQXHV WR GHHSHQ 1DWLRQDO wWULDOV DUH D QHDU LQHYLWDELOLW\ IRU VLWXD
atrocity and mass violence where the jurisdiction of the ICC is not engaged, such is
the case currently in respect of Syria and Iraq, amongst others. The importance of
GRPHVWLF SURVHFXWLRQV LV DOVR EXLOW LQWR WKH IUDPHZRUN RI ,&& WKH FRPSOIHLIJ:UE
SULQFLSOH GHULYHG IURP SDUDJUDSK RI WKH 5RPH 6WDWXWH SUHDPEOH DQG $Liy¥.lBFOHV

18. 19. 20. and 53 . d te the ori le of national iurisdicti etween 2013 and 2016, at least 42 girls, aged between 18 months and 11 years,
=S, 29, 21, 8Nd 93, TECognIse and promote the primary ro'e of hational Juriscictions ZHUH DEGXFWHG IURP WKHLU KRPHV LQ WKH PLGGOH RI WKH
in the investigation and prosecution of international crimes.

raped, and subsequently abandoned. The perpetrators, members of a local militia
these girls for their virginal hymen blood, in the belief that it would
WKHP IURP EDWWOHAHOG LQMXULHV LQ WKH FRQA
decision to target pre-verbal children, some of whom were as young as 18 months old
at the time of the alleged crime, reveals an awareness on the part of the perpetrators
of potential accountability. These were children who would never be in position to
identify the perpetrators or to disclose what had happened to them.

193. SOWKRXJK PRVW QDWLRQDO MXULVGLFWLRQV IDFH VLPLODU EDUULHUV WR LQYHVWLJD%OGJQ@%E)E
prosecuting crimes and violations against pr affecting children as those encountered
by accountability mechanisms, some national justice systems, in collaboration with
local and international partners, have endeavoured to develop creative approaches to
overcoming these barriers.

194. In the last decade, national prosecutions in the eastern Democratic Republic of the 199. The child victims sustained extensive physical and psychological injuries and were

referred to the Panzi General Reference Hospital, where they received specialist care.

349 Interview with expert. Their injuries were documented by clinicians who had been trained by Physicians for

350 6HHRU LQVWDQFH 3ULQFLSOH YRVW HU LB BBRO@MHPBMIEMH VXSSRUW LQ ,UDT

351 Protocol of Cooperation between the International Independent and Impartial Mechanism and Syrian Civil Society +XPDQ SLIJKWV 3+5 LQ KRZ WR FDSWXUH IRUHQVSLF PHGLFDO
Organisations participating in the Lausanne Platform $SUL O

352 Human Rights Council$ _+5& $XIXVW SbuUDV N

353 Thisis widely recognised in international law. See, Rome Statute of the International Criminal Court; the Convention 354 GHUWQDWLRQDO &HQWHU |IRKH7§BDERXOW. B BIDML YWV DR/ FDSH LQ (DVWHUQ '5& -XO\
on the Prevention and Punishment of the Crime of Genocide of 1948; the four Geneva Conventions of 1949 and the 355 Open Soci¢y Foundations,-XVWLFH LQ '5& ORELOH &RXUWV &RPEDW 5DSH DQG ,PSXQLW\ LQ (
WKUHH $GGLWLRQDO 3URWRFROV WKH +DJXH &RQYHQWLRQ IURP DQG LWV 6HFRQG $GGLWLRQDO 3URWRFRO358VKHQFHWHUQ@RW IEFRQYBIORI .DYXPX D PRGHO RI PHGLFROHJDO FROODERUDWLRQ:- .DUH
&RQYHQWLRQ IRU WKH 6XSSUHVVLRQ DQG 3XQLVKPHQW RI $SDUWKHLG RI WKH &RQYHQWLRQ DJDLQVW 7RUWXUSRDQG 2 W KHUH S
Cruel, Inhuman or Degrading Treatment or Punishment of 1984; and the International Convention for the Protection 357 ,ELG ,QWHUYLHZ ZLWK .DUHQ 1DLPHU ODUFK
of all Persons from Enforced Disappearances of 2006. 358 QGHWYLHZ ZLWK .DUHQ 1DLPHU ODUFK

90 91



SWWLWXGLQDO DQG VWUXFWXUDO

F

200

201.

202.

'HVSLWH WKH DYDLODELOLW\ RI WKLV HYLGHQFH HIIRUWV E\ 3DQ]JL-V DIAOLDWHG OHJDO FRXQVA ZRX®G SUHVHQW FKDOOHQJHV IRU HYHU\RQH HYH

considerable national and international media and advocacy efforts, local civilian
prosecutors refused to initiate an investigatior In response to this inaction, the

we were really faced with the fact that we are not experts. We had some
psychologists come from Europe, from Senegal. [...] We had to craft our

YLFWLPV:- OHJDO UHSUHVHQWDWLYHV VXFFHVVIXOO\ AOHG WKH FRPSODLQWYV EHIRUH W K ldwP soiiowdh the spot andadhoc DQG LW LV QRW JHQHUDOLVHG $QG

courts on the basis that there was prima facievidence that the crimes alleged

DPRXQWHG WR FULPHV DJDLQVW KXPDOQKawimugageZLOO EH H[SORUHG EHORZ WKH
as it is commonly referred to, standsasatrdi[DPSOH Rl GRPHVWLF MXGLFLDO DXWKRULWLHYV

would say that, in general, the Congolese system is not up to the task of
investigating and prosecuting crimes against childrer.

ZRUNLQJ DORQJVLGH LQWHUQDWLRQDO DQG RWKHU ORFDO SDUWQHUV WR WDFNOH22PRBSGHWQRQDO FKK2@@Utasd Malude®gathkriig complete and accurate

DQG VRFLDO LVVXHV LQ RUGHURWR/RIFK LRIYW KOH- Z R X @ W DFEERL@A MWF\W

related crimes committed against childrense

EDUUL
ULPHYV DIIHFWLQJ FKLOGUHQ LQ WKH '5&

. The DRC's self-referral to the ICC in 2002 was a catalyst for domestic accountability

information, in light of the very young age of some of the victims and survivors, and
ensuring their safety and security — as well as that of their families, who were afraid
of retaliatory violences

HUV WR DFFRXQWDELOLW\ IRU
2YHUFRPLQJ EDUULHUYVY D WKUHH SURQJH(

Training

efforts:s 7KH AUVW LQYHVWLJDWLRQV DQG SURVHFXWLRQV SUHGRPLQDQWO\ LQ UHVSHFW RI

FULPHV LQYROYL® be@a6iK 2006, WUt wekelrépdrtedly weak owing to

a lack of expertise, experience and resources. Since then, there has been a positive
evolution in terms of the quantity and quality of investigations, prosecutions, and
judicial determinations, due to increased international involvement and funding,
better coordination among stakeholders, and enhanced capacity of national acters.

Progress has been much slower in respect to crimes against and affecting children,
which in the DRC include recruitment and use of child soldiers; killing and maiming;
rape and sexual slavery; and forced labour, typically against children aged 10-12 and
upwardsss

Child victims in the DRC face both attitudinal and structural barriers to accountability.

205.3+5 HYWDEOLVKHG D SURJUDPPH RQ 6H[XDO 9LROHQFH LQ &F

the aim of enhancing the technical capacity of medical actors, legal experts, and law

enforcement to collect, document, analyse, preserve and share forensic evidence

of sexual violence in order to support local prosecutions of these crimes, in a way

that is survivor-centred and trauma-informed. By bringing together these various

professionals, the programme also seeks to build trust, andto GHYHORS PXOWL VHFWE
F R O O D EiR thdprévido® of medical care and services for victims and survivors,

and in the pursuit of accountabilitys

206. In the DRC, training provided by PHR was instrumental in enabling Panzi clinicians to

adequately document the physical injuries and ongoing mental trauma of the child
victims/survivors. Clinicians relied on a standardised forensic medical intake form,

$WWLWXGLQDOO\ LQ UHVSHFW RI UHFUXLWPHQW FULPHV VSHFLAFDOO\ WKHVH LQFox%ﬁeﬁpém%ﬁ%%ﬁiﬁﬁﬁ&ofPHR,whichwasbasedoninternationalbestpractice

that child soldiers are not victims but perpetrators, and therefore less deserving of
justice and, more broadly, that children in general are less important than adults,

so that crimes perpetrated against them tend to receive less attention. Where child
recruitment cases are investigated, prosecutors have failed to bring separate charges

and adapted to the local context. The documentation process included interviewing
the child survivors, a process which was overseen by an expert sexual violence
clinician brought in by PHR

LQ UHVSHFW RI WKH RWKHU YLRODWLRQV FRPPLWWHG GXULQJ WKH UHFUXLWPHQW SERTmEMr¥nsiElevldence gathered by clinicians at Panzi hospital was subsequently

WRUWXUH RWKHU LQKXPDQH DFWV *H[XDO YLROHQFH RU HQVODYHPHQW

shared with the police, and proved crucial to eventual investigations and
prosecutions, as it helped to demonstrate that the rapes, which occurred over a three-

203. $W WKH VWUXFWXUDO OHYHO WKHUH LV D ODFN RI H[SHUWLVH IURP DOO WKH GL'lHUHQ&Wp@r%W\ﬁe%\ﬁotisolated,butformedpartofabroadersystematicCampaign.

359

360
361
362

363
364

365

GRFXPHQWDWLRQ 1*2V SURVHFXWRUV DQG MXGJHV

7TKHUH KDV EHHQ D ORW RI DWWHQWLRQ IURP GRQRUV IRU >

sexual violence. But all of these commitments and all of this expertise
[has not been] replicated when it comes to crimes against children in

JHQHUDO $QG VR ZKHQ ZH KDKAWINMY RZEKRBK RIQ FDVHV OLNH

QAW YLHZ ZLWK .DUHQ 1DLPHU ODUFK ,QWHUYLHZ ZLWIistrdle@id HOH 3HULVVL

@ FRQALFW UHODWH

YHEUXDU\

Multi-sectoral collaboration and mentoring

208. In addition to effective documentation, theH[LVWHQFH RI D QHWZRUN RI HQJDJ|

between medical actors and local polic DGH FROODERUDWLRQ DQG LQIRUPD

366 Interview with Daniele Perissi, 28 February 2020.

/JLWLIDWLRQ IRU VH[XDO DQG JHQGHU EDVHG YLROHQFH /HVVRQV OHDUQHG :RUNVKRS UHSRUW,2019,p.10; /DQFHW 366 X,$SdMDYLHZ ZLWK .DUHQ 1DLPHU ODUFK

note 356.

OHCHR,6 WUDWHJILF /LWLIJDWLRQ IRU VH[XDO DQG JHQGHU EDVHG YLROHQFH /HVVRQV OHDUQHG

Interview with Daniele Perissi, 28 February 2020.

368 QW YLHZ ZLWK .DUHQ 1DLPHQFHWDYFKH FDVH RI .DYXPX D PRGHO RI PHGLFROHJD
‘RUNVKRS UHSRUW, 201Dp6dQ 1DLPHU OXULHO 9ROSHOOLHU 'HQLV 0OXNZHJH 9RO -XQH
369 QW YLHZ ZLWK .DUHQ 1DLPHU ODUEFK

$FFRUGLQJ WR 75,/ ,QWHUQDWLRQDO LQYHVWLJDWLRQVY DQG SURVHFXWLRQV ODUJHO\ IRFXVHG RQ WKH NLOOL @IODQSURDHEZLDUIWRK BPDHHQ 1I1DLPMKLQIND WKLY KHOSHG D ORW WR VWDQGDUGLVH WKH S

sexual violence against women, and child recruitment and use. Interview with Daniele Perissi, 28 February 2020.
Interview with Daniele Perissi, 28 February 2020.

Interview with Daniele Perissi, 28 February 2020. See als& KLOGUHQ DQG DUPHG FRQALFW LQ WKH 'HPRFUDWLF 5HSXEOLF

of the Congg Report of the Secretary General, S/2018/502, 25 May 2018.
Interview with Daniele Perissi, 28 February 2020.

92

DVFHUWDLQ SDWWHUQV > @ DQG PRGHV RI SHUSHWUDWLRQ WKH PRGXV RSHUDC
EH SHUSHWUDWLQJ WKHVH FULPHV > @ ,Q PDQ\ FRQWH[WV RI PDVV FULPHV > @
VKRUW SHULRG RI WLPH > @ ,Q WKLV LQVWDQFH > @ RQH FDVH ZRXOG VXUIDFH
UHDOO\ RYHU WKH FRXUVH RI WKUHH \HDUV WKDW ZH VDZ XSZDUGV RI FDVHV VL
FULWLFDO WR EH DEOH WR HVWDEOLVK WKH NLQG RI SDWWHUQ WKDW VKRZHG D V
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SRVVLEOH DQG EXLOW WUXVW DQG D VKDUHG VHQVH RI SXUSRVH and drive between the two were kept informed at each stage of the legal process and frank conversations were

sectors. This was particularly key, given that local prosecutors refused to open an held around security concerns, which were particularly acute in this case. Their

investigation, and that it would take a further three years before the military courts feedback was integrated into the monthly meetings and mitigating measures were

assumed jurisdiction over the case: taken by partners, including providing training and support on how to enhance their
protection s

209. In 2014, PHR mobilised a multidisciplinary task force which included clinicians,
ODZ\HUV SROLFH RIAFHUV SURVHFXWRUV MXGJHV FRPPXQLW\ DFWLYLVWV IURP - DBre-recorded video interviews by paediatric forensic experts
1*2V DQG 02186&2 WKH 81 2UJDQLVDWLRQ BNDELOLVDWLRQ OLVVLRQ LQ '5
WKH WDVNIRUFH ZDV MRLQHG E\ 75,%$/ QWHUQDWLRQDO D 6ZLVV EDVHG OHJDO
accountability for international crimes, including in the DRC. Members of the task
force met on a monthly basis to strategise on advancing the criminal investigation,
protecting the security and safety of the victims/survivors and their families, and to
discuss advocacy

172 %&qrg\\llé's@g‘étﬁs%nd prosecutors working on the case did not have expertise on how
to interview child victims and witnesses and did not initially consider that this was
QHFHVVDU\ "7KHVH SROLFHPHQ ZDQWHG WR LQWHUURJDWH
DGXOWYV EHFDXVH WKH\ GRQ -WKThEY$§/ DQWWUQDYLRD BQ KD
to persuade them that specialist psychologists should be brought in to assist with the

i HYLGHSFH FROOHFWLRQ
210. $FFRUGLQJ WR 75,%/ ,QWHUQDWLRQDO 7KH PXOWLGLVFLSOLQDU\ H[SHUWLVH WKDW LV RIIHUHG

through the collaboration of different actors is key [...] These different actors, each of It was challenging to have the national system accept that and go along
them with peculiar expertise, bringing that expertise to gather and try to [...] overcome WK WKDW $QG WKDW ZDV SRVVLEOH RQO\ EHFDXVH ZH D
WKH VRPHWLPHYVY VHOAVKQHVYV RI WKHLU RZQ DJHQGDV DQG WU\ WR SXW WKHLU H[SHUereYaﬁor%IWJVWHﬂ}%m We were implanted in the country, we wouldn't

disposal of the whole system [..] that was one key ingredient". just come from some other place and say “we have the solutior?'.
211.This level of strategic engagement and mentoring was critical to the success of the

Kavumuinvestigation, as building capacity through training alone would have been
LQVXIAFLHQW

215.,Q '"HFHPEHU 3+5 3DQJL +RVSLWDO Th&iaterviews QOWHUQDW
tcr(])llected V|d$o.|n(tjerwev_:_/f] of etach of the child SL(;NI\:O;S- over f were conducted
e course of six days. The interviews were conducted in a safe - .
location by a specialist paediatric forensic psychologist, and a Ina safe |_OC_at|0I'I
ORFDO 3DQJL SVIFKRORJILVW $ FORVHGI¥ASPRAIANSIy poorzr
assess the children’s responses and behaviour in real time, paEdIatl'IC forensic
and to feed questions to the psychologists who then re-framed pSYChOlOgISt
them in a child-competent way. The interviews wefalowed and a local Panzi
E\ D SK\VLFDO HGtiicPdrdgdaiives Ré€ye adopted .
to ensure that international protocols were followed and that pSYChOIOgISt
the children were not retraumatised. Informed consent was
obtained at every stage, including for forensic photography and
the preparation of medico-legal reports. In this way, the team was able to gather, in
a child-centred way, credible evidence of both the mental and physical impact of the
FULPHV WKDW ZRXOG KDYH EHHQ YHU\ GLIAFXOW IRU WKH YL
guestioned by police?

7KH PHQWRULQJ DQG ZRUNLQJ WRJHWKHU ZLWK H[SHUWV RQ VSHFLAF FDVHV > @
sit together and talk about what kind of evidence do we have for this

case, what kind of additional evidence do we need to have a solid case to

bring forward the charges, how to prepare a trial for international crimes,

which are the kind of measures that you have to put in place in terms of

protection, security, psychological care and so on. [...] This is something

DW 75,%$/ WKDW ZH KDYH EHHQ GRLQuUhdRU WKH ODVW IHZ \HDUV > @
WR KDYH ORQJ WHUP RU DW OHDVW PLG WHUP HQJDJHPHQW [...] you cannot
mentor for a couple of months and then think that you have equipped

the participants with something durable, with something sustainable,

especially because you have to consider that these judicial procedures

take a lot of time. [...] You have to have an approach that is [...] rooted

inthe country. OH EHLQJ LQ *HQHYD ZLOO QRW PDNH WKH GLIIHUHQFH 0\

FROOH DJ)_(HV EHLQJ V\_/KH UH DQG EHLQJ DOVR &RQJROHVH ODZAHUV KXPDQ U I“JKWV216.In court, prosecutors successfully applied for the pre-recorded videos to stand as the
defenders, that is what makes the difference» (PSKDVLV RXUV

evidence in place of the child survivors. It is emphasised that in this case, the video
testimony was used by investigators to glean more information, and, subsequently,
was relied on by prosecutors in court to demonstrate the physical and psychological
impact of the crimes on the victimse In other words, it was not used as evidence of

212. In addition to training and mentoring lawyers and local documentation entities, the
importance of involving judgesZDV KLJKOLJKWHG “~,W:-V QHFHVVDU\ WKDW WKH PDJLVWUDWHYV
are sensitised and really trained on how to deal in the investigation phase with crimes
against children and then in the trial phase®s
376 ,GMWYLHZ ZLWK .DUHQ 1DLPHU 6WNDRKHJILF 24\ E3DWLRQ IRU VH[XDO DQG JHQGHU

213. $QRWKHU FULWLFDO DVSHFW ZDV WKH GHHS HQJDJHPHQW EHWZHHQ WKH IDPLOLHV RJ MKIERY OrD0 S o s, oW 2018:P- 44

children and the wider community, and the legal and medical professionals. They 378 Interview with Daniele Perissi, 28 February 2020.
379 , QWYLHZ ZLWK 'DQLHOH 3HULVVL JHEUXDU\ , QW HNQEHW Zlh#\cKse FUHQ 1DLPH L
R .DYXPX D PRGHO RI PHGLFROHJDO FROODERUDWLRQ:- .DUHQ 1DLPHU OXULHO 9RO
371 ,@WYLHZ ZLWK .DUHQ 1DLPHU ODUFK 2019, 2652.
372 IDQFHW 9Y7KH FDVH RI .DYXPX D PRGHO RI PHGLFROHJDO FROODERUDWLRQ:- .DUHQ 1DLPHU OXULHO 9ROSHOOLHB8BO0 'IHt€\iéw with Daniele Perissi, 28 February 202006 RPH RI WKHP LQ WKH GLVFXVVLRQ ZLWK D SV\FKR
OXNZHJH 9RO -XQH ODQJXDJH VRPH DGMHFWLYHV WKDW DOORZHG WKH SROLFH DQG DOORZHG DOO
373 Interview with Daniele Perissi, 28 February 2020. PLOLWLD EHFDXVH WKHUH ZDV WKH UHFXUUHQW LPDJH RI UHG VKLUWY DQG WHK
374 Interview with Daniele Perissi, 28 February 2020. WKHUH ZDV WKH VSHFLAF XVH RI ODQJXDJH RI FHUWDLQ ZRUGV WKDW OLQNHG
375 Interview with Daniele Perissi, 28 February 2020. of the recommendation about involving judges applies mostly to ZLWFKFUDIW WKDW WKH ORFDO H[SHUWV NQHZ ZDV UHODWHG WR WKLV PLOLWLI
proceedings in inquisitorial systems. FRXOGQ-W UHDOO\ UHFRJQLVH RU LGHQWLI\ WKH LQGLYLGXDO SHUSHWUDWRUYV I
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the acts or conduct of the accusedas the general rule is that there is a right to cross- . %XLOG RQ WUDLQLQJ SURYLGHG WKURXJK ORQJ WHUP PHQ
examination in respect of evidence relied on to establish the criminal responsibility of
an accused®» :KHWKHU SULRU UHFRUGHG WHVWLPRQ\ ZLOO EH DGPLVVLEOH LQ D JLYHQ FDVH (QVXUH WKDW YLFWLPVY DQG WKHLU IDPLOLHV UHPDLQ FHQ'

therefore, depends on the material facts at issue, and on what such evidence seeks WKURXJK DQ HITHFWLYH RXWUHDFK SURJUDPPH DQG WKDYV
to prove. obtained at every stage;
,Q DGGLWLRQ VRPH RI WKH DGXOW ZLWQHVVHYV IDPLO\ PHPEHUV ZHUH DOORZHG WR JLYH HFYBWWFH) EXLOGLQJ RU Shat vdrdollabdrale laqiloo@inet@® DOLWLRQV
RQ FDPHUD 7KRVH WKDW WHVWLAHG LQ SXEOLF KHDULQJV ZHUH JUDQWHG VSHFLDO P H DovJfotuded adiBcacy to draw attention and elicit sustained funding to support
SURWHFW WKHLU LGHQWLWLHY H J IXOO\ YHLOHG EHKLQG VFUHHQ ZDOOV DQG XVLQJ ¥dRduRtabildydoNdrroes @ghinst children;
WHFKQRORJ\
* %RWK 75,$/ DQG 3+5 DWWULEXWH WKH VXFFHVV RI WKH FRL
building of theKavumucasetoaFHQWULQJ RI WKH SUREOHP D VWURQJ
Lessons learned WR FROODERUDWH DQG D ODFN RI HJR on the part of the actors, both na
R international.
217.The Kavumu FDVH LOOXV WU DWW MWKWHLBRHE QAWN RIHWHG ORQJ WHUP FDSDFLW\
GHYHORSPHQW LQWHUYHQWLRQV WR VWUHQJWKHQ WKH WHFKQLFDO NQRZOHGJH RI PXDW/&-XYUEBWBQJQJQlODWU.IQ(EV)K(lGS.\QRlVWKUR\XWK IRU H[DPSOH WKH
DFWRUV DQG IRVWH UATier H FIKRQQ. G D PRV AR® QFLDO VXSSRUW RI QDWLRQDO mentoring of those charged with investigations and prosecutions, together with
and international stakeholders, and the attention from international media, were LQIRUPDWLRQDO HPSDWKHWLF RXWUHDFK WR YLFWLPV DQC
crucial determinants of the successful prosecution of the case. 75,$/-V DVVHVVPHQW strategies for tackling structural barriers a greater likelihood of success.
is that sustainable funding for international organisations involved in the process is
also vital, in order to replicate and streamline th€kavumu DSSURDFK "$V LW VWDQGYV
now, [the systematisation of sharing expertise cannot by replicated] if we don't have
an approach by donors and then down the line, all actors working on this in order to
systematise this knowledge and the sharing of expertise and the lessons learned in
that case”
218. The view of PHR is that the local medical, legal and law enforcement actors involved
LQ WKLY SDUWLFXODU FDVH FRXOG DSSO\ WKH WRROV DQG OHVVRQVY OHDUQHG H J LQ UHVSHFW RI
standardised documentation of evidence, informed consent, long-term engagement
ZLWK WKH ORFDO FRPPXQLW\ WR RWKHU FDVHV LQYROYLQJ FKLOG VXUYLYRUV LQ WKH '5& ZLWK
less external support. Beyond the DRC, PHR is currently strategising with its partners
LQ .HQ\D DQG WKH &HQWUDO $IU tépDyxhekbBuhBE@ddél, RQ KRZ WR EHVW
and strengthen the capacity of relevant actors, having regard to the rules of evidence
DQG VRFLR FXOWXUDO FRQWH[W Rl WKRVH SDUWLFXODU MXULVGLFWLRQV
219. The Kavumu FDVH RITHUV WKH IROORZLQJ OHVVRQV

e 'HYHORS PXOWLGLVFLSOLQDU\ SDUWQHUVKLSY ZLWK FRPSOHPHQWDU\ H[SHUWLVH to address
WKH VSHFLAF QHHGYVY DQG ULJKWV RI FKLOG YLFWLPV LQFOXGLQJ EXW QRW OLPLWHG WR YLFWLPV RI
sexual violence;

381
382

383

384

385
386

D EHWWHU XQGHUVWDQGLQJ RI WKH FRQWH[WXDO HOHPHQW WKDW WKHQ ZHUH XVHG WR FRQIURQW VRPH RI WKH GHIHQGDQWY WKDW KDG
EHHQ DUUHVWHG DQG IURP WKDW XQGHUVWDQG PRUH DERXW WKH UROH RI WKH GLITHUHQW SHUVRQV LQYROYHG u

6HH HWLFWDH 5RPH BWDWXWH DQG 5XOH ,&& 5XOHV RI 3URFHGXUH DQG (YLGHQFH
Interview with Daniele Perissi, 28 February 2020:D Q Ffi®KH FDVH RI .DYXPX D PRGHO Rl PHGLFROHJDO FROODERUDWLRQ-

.DUHQ 1DLPHU OXULHO 9ROSHOOLHU 'HQLV OXNZHJH 9RO -XQH

/IDQFHi®KH FDVH RI .DYXPX D PRGHO Rl PHGLFROHJDO FROODERUDWLRQ:- .DUHQ 1DLPHU OXULHO 9ROSHOOLHU 'HQLV OXNZHJH
9RO -XQH

/IDQFH¥KH FDVH RI .DYXPX D PRGHO Rl PHGLFROHJDO FROODERUDWLRQ:- .DUHQ 1DLPHU OXULHO 9ROSHOOLHU 'HQLV OXNZHJH
9RO -XQH

Interview with Daniele Perissi, 28 February 2020.
S ,QAHVWYLHZ ZLWK .DUHQ 1DLPBQFHEWIHUF®OVH RI .DYXPX D PRGHO RI PHGLFROHJDO FROODERUDWLRQ-
.DUHQ 1DLPHU OXULHO 9ROSHOOLHU 'HQLV OXNZHJH 9RO -XQH
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SECTION IV.

CONCLUSIONS AND RECOMMENDATIONS

220.

221.

222.

223.

224.

Despite their magnitude, frequency, and devastating impact, children’s experiences

of war and armed violence are not yet systematically captured by accountability

mechanisms. Looking back across efforts to secure accountability, it is apparent

that accountability-driven mechanisms have been, and largely remain, adult-centric

in their approach to the investigation, documentation, and indictment of crimes.

&KLOGUHQ:V H[SHULHQFHV RI PDVV DWURFLW\ RIWHQ JR XQU
and transcripts of bodies charged with pursuing criminal accountability. When they do

appear, children are frequently un-situated and ageless; their experience is presented

DV KRPRJHQRXV DQG RIWHQ UHGXFHG WR VSHFLAF VHWV RI
DQG VH[XDO DQG JHQGHU EDVHG YLROHQFH $V D UHVXOW S
children have rarely been brought to justice, and crimes affecting children have

remained in the shadow of other crimes.

7KLY 5HVHDUFK 3DSHU KDV H[DPLQHG WKH DWWLWXGLQDO V
that prevent or slow progress in achieving accountability for crimes and violations

DIIHFWLQJ FKLOGUHQ LQ FRQALFW O0DQ\ RI WKHVH DUH PXW)>
E\ SHUVLVWLQJ SRZHU G\QDPLFV LQAXHQFLQJ WKH GHFLVLRC
stakeholders, the lack of an accountability-focused child rights constituency

committed to join forces, and a lack of investment in the capacity-building efforts

UHTXLUHG WR GHYHORS DQG HIAFLHQWO\ LQFOXGH FKLOG UL
PHFKDQLVPV $PLG VORZ SURJUHVYV LW DSSHDUV WKDW WKH
of children in the work of accountability-driven mechanisms mirrors a reluctance to

directly engage with vulnerable victims and witnesses, such as children, and what

appears to be a form of disregard for the impact of crimes on children, as well as

persisting obstacles to seeing children as rights-holders, whose voices need to be

heard and perspectives understood.

States have not consistently championed justice for crimes affecting children, and
there is no accountability-focused coalition persistently calling attention to the issue.
This means there is little to no impetus for ensuring that crimes affecting children
are addressed or mainstreamed in the design, composition, or implementation of
mandates and approaches of those charged with seeking accountability. This has an
impact on the funding available to create, build, and provide expertise, particularly

in relation to interviewing children, and other resources to those engaged in the
investigation of crimes and the building of cases against alleged perpetrators.

Drawing on extensive desk research, and the insights of practitioners, academics, and
activists working on these issues, this paper has sought to identify meaningful and

practical strategies and solutions to overcome or mitigate those barriers.

SWWHQWLRQ ZDV SDLG WR WKH ZD\V LQ ZKLFK DFFRXQWDELC
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staffed, including the way in which strategic goals and approaches are set by their non-judicial and judicial accountability mechanisms;

leadership to mainstream child-competency into investigations of the crimes and c) $GYRFDWH IRU DQ DQDO\W L Wwiich havel MandafeRr¢latiig HQW LW LHV
YLRODWLRQV WKDW DIIHFW FKLOGUHQ $WWHQWLRQ zZDV DOVR SDLG WR WKH RSHUDW L R Qrzsamé nddnieQidia@ddréssing violations and crimes against children, with the
and methodological guidance these mechanisms encounter, and which strategies objective of determining how such mandates can best support the building and

DQG VROXWLRQV FDQ EH LPSOHPHQWHG WR RYHUFRPH WKHVH FKDOOHQJHV LQFOXGLQJ FURDWLRD RI UHOHYDQW H[SHUWLVH DQG LQIRUPDWLRQ E
DQ LQYHVWLIJDWLRQ VXSSRUW XQLW ZLWKLQ WKH 2IAFH RI WKH +LJK &RPPLVVLRQHU IR U judcRIEzountability mechanisms;

Rights#” creating a structure focused on building and disseminating the necessary d ODNH DYDLODEOH GRPHVWLF H[SHUWLYVH in the investigation and docun
H[SHUWLVH ZLWKLQ 81 GRFXPHQWDWLRQ ERGLHY DQG LQWHUQDWLRQDO FULPLQDO FRXUWoNtianQdnad crimes affecting children, including through secondments and loans
WULEXQDOV RU EROVWHULQJ WKH LQLWLDO ZRUN GRQH E\ -XVWLFH 5DSLG 5HVSRQVH DQ @ j&dicial and non-judicial accountability mechanisms;

‘RPHQ LQ WKLV UHJDUG DQG HQVXULQJ WKDW WKHVH ERGLHY DGRSW DQG LPSOHPHQW MBIREIFAFGRPHVWLFDOO\ LQFRUSRUDWHG LQWHUQDWLRQDO

policies and strategies on investigating and prosecuting violations and crimes rights, and act to ensure domestic accountability for child rights violations, at all
affecting children. times ensuring that all internationally recognised fair trial rights are respected;

f) Ratify the Convention on the Rights of the Child, the Optional Protocol on the

In addition, we considered what lessons could be learned from the gender justice ,QYROYHPHQW Rl &KLOGUHQ LQ $UPHG &RQALFW WKH 2SW
movement, and from successful domestic accountability efforts in the DRC, including Children, Child Prostitution and Child Pornography, and the Optional Protocol

mainstreaming expertise and devising effective modes of cooperation and expertise- to the Convention on the Rights of the Childn a Communication Procedure

sharing among key actors within the accountability chain. However, questions remain as measures to improve accountability for child rights under domestic and

about the sustainability of these efforts and the setting-up of appropriate fora to international human rights law.

facilitate the exchange of knowledge and lessons learned.
That 81 ERGLHVY HPSRZHUHG WR HVWDEOLVK MXGLFLDO DQG QRQ

225.,Q OLJKW Rl WKH DERYH ZH VHW RXW EHORZ VSHFLAF UHFRPPHQGDWLRQV WR HDFKnRthimikrss VXFK DV WKH 81 6HFXULW\ &RXQFLO 81 +XPDQ 5LJKWV

IROORZLQB16BARIBYHY HPSRZHUHG WR HVWDEOLVK MXGLFLDO DQG QRQ MXGLFLDO $VVHPEO\
accountability mechanisms; all accountability mechanisms; entities which support a) Clearlyprioritise the investigation and documentation of violations and crimes
accountability mechanisms through the provision of staff; and non-governmental and affecting children in mandates and resolutions, including by encouraging the

adoption of deliberate strategies, policies, and operational guidance to this end;
b) $XWKRULVH EXGJHWY ZLWK GHGLFDWHG IXQGV IRU WKH SU

226. 7KLV SDSHU:-V REMHFWLYHV ZHUH WR LGHQWLI\ WKH FKDQJHV WKDW ZRXOG QHHG WR R FiRvestightidh AddKddcumentation of violations and crimes affecting children;

civil society organisations.

operational, strategic, and institutional levels to ensure that child-centred and child- c) S5HTXHVW VSH F LiAdiudihgl tRridugMotaQpiesentations, on mandates’
competent policies are included in investigative and accountability mandates; assist progress in the investigation and documentation of violations and crimes affecting
the development and strengthening of child-sensitive procedural frameworks within children.

DFFRXQWDELOLW\ PHFKDQLVPV LQFOXGLQJ UHOHYDQW WRROV UHVRXUFHV VNLOOV DQG VHQVLWLYLW\
WR HQJDJH ZLWK FKLOGUHQ DQG FRQVLGHULQJ VWUDWHJILHVY WR EROVWHU DQG HQHdl DIOVH DIFKIR X QW D E L OZKH WKIHFK IMXG/IPRFL DO RU QRQ MXGLFLDO L
child rights constituency around issues of accountability from crimes and violations a 'HYHORS DQG RU HQKDQFH VWDII FDSDFLWX DQG FRPSHWHC
DIIHFWLQJ WKHP 7R DFKLHYH WKHVH REMHFWLYHV LW LV UHFRPPHQGHG ensuring that investigations are child-competent; that lessons learned and

best practices stemming from local and international accountability efforts are

That States HIAFLHQWO\ DQG V\VWHPDWLFDOO\ FRPSOLHG DQG VKDUHC

a) Invest political capital in placing accountability for violations and crimes affecting analysis of crimes and violations isystematically integratednto accountability
children securely on the international agenda, including by consistently raising efforts;
the need to strengthen such accountability in political and diplomatic fora, most by ,PSURYH WKH UHFUXLWPHQW RI LQYHVWLJDWRUV ZLWK VSt

SURPLQHQWO\ DW WKH 81 6HFXULW\ &RXQFLO DQG E\ HQVXULQJ WKDW VSHFLAF HPSK Diwksfigate crimes against childrenjincluding engaging in active efforts to

RQ DGGUHVVLQJ FULPHYV DJDLQVW FKLOGUHQ DQG UHODWHG H[SHUWLVH LV LQFOXG H @ctu® frivhknational jurisdictions, in order to capitalise on domestic criminal

mandates of accountability mechanisms; investigators’ formal training and up-to-date experience interviewing children and
b) $SOORFDWH IXQGYVY DQG DGYRFDWH ZLWK RWKHU VWDWHY WR VXSSRUW WKH FRQVLVWH @nsure that this expertise translates into child-competent approaches across all

EXLOGLQJ DQG SURYLVLRQ RI H[SHUWLVH inthe investigation and documentation of operational aspects of their work, including by requiring training by such experts
FRQALFW UHODWHG YLRODWLRQV DQG FULPHV DJDLQVW FKLOGUHQ LQFOXGLQJ WK UR Xfomathamisms’ staff. For longer-term mandates, in particular, where the work
establishment and backing of structures through which such expertise can be is heavily dependent on building and sustaining relationships of trust with a wide

HIAFLHQWO\ SURYLGHG WR MXGLFLDO DQG QRQ MXGLFLDO DFFRXQWDELOLW\ PHFKDQ L Warty dfkhtekocutors, and developing institutional knowledgemphasis should
couldinclude GHGLFDWHG IXQGLQJ IRU WKH FUHDWLRQ RI D URVWHU RU QH[XV RI HITSHUWLVHEH SXW LQ UHFUXLWLQJ LQYHVWLJDWRUV DQDO\WWV DQG
on the investigation of violations and crimes affecting children to be deployed into who are not deployed in a temporary oad hoc ZD\ EXW UDWKHU IRUP SDUW R
core and ongoing structure of the mandate.
L c) In non-judicial accountability mechanismsnsure that staff have the necessary
387 ,Q WUFXODWLQJ WKLV UHFRPPHQGDWLRQ WKLV 5HVHDUFK 3DSHU GUDZV IURP WKH ZRUN Rl WKH 2[IRUG 8QLYHUVLW\ WHEpacity in international human rights and criminal law;

iﬁtg:alt(ioi;fi;\z;ﬂit'izvgs'];(nga\gsDELOLW\ IRU ODVYV $WURFLWILHY D SURMHFW WR DGYLVH RQ WKH SHUPDQHQW VXSSRUW QHHGH WFdK(/(BAA'fPH WKHUH DUH GHGLEDWHG VWDII ZLWK VSHELDOLVW |
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D VSHFLAF XQLW LQ WKH JHQHUDO GVYANH VW WREWSGH GRU DV D 6SHFLDO $ c) Partner with States on ensuring that UN entitieempowered to establish

in the operational aspects of investigationand documentation, and that these accountability mechanisms H{SOLFLWO\ SULRULWLVH WKH LQYHVWLJD
staff have a greater involvement in periodic reviews of investigation plans and documentation of violations and crimes affecting children in their mandate and

strategies and the related legal analysis, and in facilitating and promoting a legal frameworks;

broad-based competence on addressing crimes against children throughout the d 6XSSRUW PHFKDQLVPV:- RXWUHDFK VWUDWHJILHYV so that their ma
institution; are understood at the local level.

e) 8QGHUVFRUH WKDW WKH ,&&-V 3ROLF\ RQ &KLOGUHQ ZKHUH UHOHYDQW FDQ DQG VKRXOG
inform the approach of the accountability mechanisms in respect of developing a
child-competent approach to the investigation and analysis of international crimes
affecting them;
ff $GRSW WKHPDWLF SROLFLHVY DFFRPSDfdsiHgs E\ RSHUDWLRQDO JXLGHOLQHV
stringent requirements on investigators and prosecutors with regard to the
prioritisation of the investigation and documentation of violations and crimes
against children;
g) Investin effective outreach strategies, so that the mandates and activities of the
mechanisms are understood at the local level,
h) $GYRFDWH IRU IXQGV IRU DQG ZKHUH IXQGY DUH DYDLODEOH HQVXUH DGHTXDWH ZLWQHVV
protection and psychosocial structuresas an integral component in ensuring a
good understanding by the affected communities of the mandate and activities of
accountability mechanisms, and of the protection structures available to them;
) 'HYHORS NQRZOHGJH VKDULQJ FKDQQHOV DPRQJ DFFRXQWDELOLW\ PHFKDQLVPV
including the creation of dedicatedocal points to secure periodic meetings,
foster exchange of knowledge and best practices between in-house expeatsq
ultimately capitalise on the lessons learned from the new strategies and policies
developed by these bodies;
) EnsurethatLQIRUPDWLRQ DQG GDWD WKDW FRXOG DVVLVW WKH ZRUN RI DFFRXQWDELOLW\
PHFKDQLVPV LV VKDUHG E\ RW K MWithirgthe BorstdntsV DQG HQWLWLHYV
imposed upon the latter by their own mandates.

That HQWLWLHYVY ZKLFK VXSSRUW DFFRXQWDELOLW\ PHFKDQLVPV WKURXJK WKH SURYLVLRQ RI VWDII
VXFK DV 2+&+5 81 :RPHQ DQG -XVWLFH 5DSLG 5HVSRQVH
a &RQWLQXH WR DFWLYHO\ VHHN IXQGLQJ DQG VXSSRUW WR HQDEOH WKH EXLOGLQJ RI D
URVWHU RI LQGLYLGXDOV DQG VWDII ZLWK VSHFLAF H[SHUWLYV H in the investigation and
documentation of violations and crimes affecting children, with the objective that
rostered individuals be immediately operational once a mandate is activated;
b) SFWLYHOWUWWHRHNXNLWRUHOHYDQW H[SHUWW@ntothe Rs@eDWLRQDO MXULVGLFWLRQV
¢c) '"HYHORS RU DGRSW LQWHUQDO FKLOG FRPSHWHQW VWDQGDUG RSHUDWLQJ SURFHGXUHYV
PHWKRGY DQG RSHUDWLRQDO JXLGHfrittgHVY WKDW UHAHFW EHVW SUDFWLFHV
investigation and documentation of violations and crimes affecting children;
d 'HYHORS NQRZOHGJH \DKFIROQIQURFKWRHQHOWH[SHUWY DQG LQ WKH FDVH RI
OHCHR, between non-judicial accountability mechanisms for which OHCHR staff
VHUYH DV WKH 6HFUHWDULDW

That QRQ JRYHUQPHQWDO DQG FLYLO VRFLHW\ RUJDQLVDWLRQV

a) 6XSSRUW DGYRFDF\ HIIRUWV IRU DQG DGYRFDWH ZLWK 6WDWHV IRU VXVWDLQDEOH
funding streams for the building and provision of expertise in the investigation
DQG GRFXPHQWDWLRQ RI FRQALFW UHODWHG YLRODWLRQV DQG FULPHV DIIHFWLQJ FKLOGUHQ
including through expert rosters;

b) &RQVLVWHQWO\ UDLVH WKH QHH @®r VibRitiahg/dodHognié§ KHQ DFFRXQWDELOLW)\
affecting children in political and diplomatic fora, including but not limited to
SUHVHQWDWLRQV EHIRUH WKH 81 6HFXULW\ &RXQFLO 81 *HQHUDO $VVHPEO\ DQG 81
Human Rights Council, as well as in bilateral and multilateral meetings with
States;

102 103



ANNEX I

REVIEWING THE APPROACH OF ACCOUNTABILITY
MECHANISMS TO VIOLATIONS AND CRIMES
AFFECTING CHILDREN

1. 7KLV $QQH[ VXPPDULVHV WKH DSSURDFK RI 81 IDFW AQGLQJ
DQG LQWHUQDWLRQDO FULPLQDO FRXUWYVY DQG WULEXQDOV
the documentation, investigation and indictment of violations and crimes affecting
children.

PART A. THE UAD HOMECHANISMS

7UDGLWLRQDO IDFW AQGLQJ ERGLHYV

2. 81 ad hoc mechanisms can play a key role in establishing an accurate record of
the facts and recognising and documenting the harm suffered by victimsin
investigating and documenting violations, they apply a ‘reasonable grounds to believe’
standard, which is lower than the ‘beyond reasonable doubt’ standard of proof
used in the context of criminal proceeding® Increasingly, they are also directed
by mandating bodies to identify suspected perpetrators and recommend measures
to ensure accountability and/or to evaluate transitional justice initiatives in the
country under investigatior:

3. This section focuses on the work of thiendependent International Commission of
,QTXLU\ RQ WKH 6\ULDY¥ WILDE ERPREPAIR/YLRQ RQ +XPDQ
Rights in South Sudan T6 RXWK 6 XGDQ & RIRdepevidehtRiern&ignal
J)DFW )LQGLQJ OLVVLANQ\RQPDUOQP@WWZLOO EH H{SORUHG EHORZ
of these mandates has attempted to investigate and document violations and crimes
DIJDLQVW FKLOGUHQ 2ZLQJ WR VRPH RI WKH EDUULHUV LGHC
efforts have been limiteck:

388 See Catherine Hawood, ‘+XPDQ 5LJKWV LQ )DQF\ '"UHVV" 7KH 8VH R QWHUQDWLRQDO &ULPL
&RXQFLO &RPPLVVLRQV RI ,QTXLU\ LQ 3XUVXLW RI $FFRXQWDELOLW\- Grotius Centre Worl
389 OHCHR,&RPPLVVLRQV RI ,QTXLU\ DQG )DFW )LQGLQJ OLVVLRQV RQ ,QWHUQDWLRQDO
Guidance and Practice’, pp. 62-63.
390 (J ,QGHSHQWHPW LEWDO &RPPLVVLRQ RI ,QTXLU\ RQ WKH 6\ULDQ $UDE 5HSXEOLF
overview, seenote 142 pp.59-76.
391 (J &RPPLVVLRQ RQ +XPDQ 5LJKWV LQ 6RXWK 6XGDQ f6RXWK 6XGDQ &RPPLVVLRQ:
392 Documentaly efforts have been in place in Iraq and the DRC as well. However, these efforts have taken shape
WKURXJK WKH 81 AHOG PLVVLRQ RQ WKH JURXQG DV RSSRVHG WR YLD LQGHSHQG
The three mechanisms discussed here have been selected because they all have receivedidrS U HV V mandate
“to identify suspected perpetrators and recommend measures to ensure accountability”. In other words, they have
EHHQ GLUHFWO\ DIIHFWHG E\ WKH fDFFRXQWDELOLW\ WXUQ- LQ 81 KXPDQ ULJKWYV
ili ', supra note 142.
393 Thissection does not exhaustively detail each of the violations documented by these mechanisms, rather, for each
context, it gives examples of some of the crimes affecting children which were documented.

105



South Sudan

Syria

4.

394

395

396
397

7. The South Sudan Commission was established by the Human Rights Council on
7KH 6\ULD &RPPLVVLRQ ZDV HVWDEOLVKHG E\ WKH +XPDQ 5LJKWV &RXQFLO RQ  $XJX V&g March2016. It was initially mandated to “monitor and report” on the human

2011 to investigate all alleged violations of international human rights law committed rights situation in South Sudan, and to provide guidance on transitional justice and

in Syria since March 2011; establish the facts and circumstances that may amount accountability, as appropriatex In 2017, it was further mandated to determine and

to such violations and of the crimes perpetrated; and, where possible, identify those report the facts and circumstances of, collect and preserve evidence of, and clarify

responsible with a view to ensuring that perpetrators of violations, including those responsibility for, alleged gross violations and abuses of human rights and related

that may constitute crimes against humanity, are held accountabte While the crimes, including sexual and gender-based violenee The resolutions delineating the

Commission’s mandate does not expressly refer to crimes against children, since VFRSH RI WKH &RPPLVVLRQ-V PDQGDWH VSHFLAFDOO\ FRQGH

its establishment the Human Rights Council has issued a number of resolutions human rights law and international humanitarian law against children, including the

FRQGHPQLQJ FRQALFW UHODWHG YBROHQFH DJDLQVW FKLOGUHQ LQ 6\ULD recruitment and use of children and attacks on schools.

The Syria Commission has to date produced more than 30 public reports 8. The South Sudan Commission ha§, to date, issued four periodic reports, which

and thematic papers documenting patterns of violations of human rights and FRQWDLQ OLPLWHG A@eeloQtie/niGlagoriskiacOnebed@y the

humanitarian law, as well as the perpetration, since 2011, of international crimes by Commission is therecruitment and use of children.$V R -X O\ DSSUR[LPDWHO\

the government, pro-government forces, anti-government armed groups, and terrorist 19,000 children, including children under the age of 15, were still in the ranks of the

organisations, in particular ISIL. Most of these documents contain references to, or South Sudanese armed forces and armed opposition groups. While some of these

VSHFLAF VXE VHFWLRQV RQ FKLOGUHQ RI WKH SHULRGLF UHSRUWV FRQWDLQ D VWH¥SBWEURY AS cooks, guards and couriers, others actively participated in

VHFWLRQ GRFXPHQWLQJ WKH LPSDFW Rl WKH FRQALFW RQ FKLOGUHQ LQFOXGLQJ WK Hhestilfties (hidpgn were recruited through abductions, recruitment drives and the

violations, as well as the detention of children associated with ISIL and the impact of extortion of their family members; in other instances, they ‘voluntarily’ joined armed

siege warfare on pregnant women and childrest. JURXSY GXH WR ODFN RI AQDQFLDO~=PHe COQWNISKIBAnMESSRUW WKF
also reported onVH[XDO DQG JH Q G H lagaimsighlSand lb&ys) Kilihg &ind

$ UHSRUW SXEOLVKHGKH) KIDYXDWUDVHG WKH GUHDPV Rl P\ FKLOGUHQ maiming; attacks oneducation; and IRUFLEOH GL¥SODFHPHQW

IRFXVHV H[FOXVLYHO\ RQ WKH LPSDFW RI WKH FRQALFW RQ FKLOGUHQ EHWZHHQ DQG

The report outlines the multitude and scale of children’s rights violations since the Myanmar

VWDUW RI WKH FRQALFW DV GRFXPHQWHG E\in¢tk H &RPPLVVLRQ DQG SUHVHQWYV AQGLQJV

alia, on thekilling and maiming RI FKLOGUHQ $FFRUGLQJ WR WKLV UHSRUW GXULQJ WKH 9. The Myanmar FFM was established by the Human Rights Council in March 2017,

reporting period, children were killed and maimed during protests and home raids L Q W H to establidb the facts and circumstances of human rights violations and

conducted by government forces against civilians and civilian areas who supported or abuses at the hands of military and security forces in Myanmar and particularly

were perceived to support opposition forces. Other children died during indiscriminate in Rakhine State, with a view to “ensuring full accountability for perpetrators and

or disproportionate attacks, including in urban areas, a number of which involved justice for victims”#+ The resolution establishing the FFM does not expressly refer to

WKH XVH RI EDUUHO ERPEV FOXVWHU PXQLWLRQV DQG FKHPLFDO ZHDSRQV $ UDSLG L Rveslightihg Bihd documenting violations and crimes against children, however it does

in large-scale aerial and ground campaigns damaged key civilian infrastructure, “encourage” the Government of Myanmar to take measures to address discrimination

including schoolsand hospitals UHVXOWLQJ LQ KLJK QXPEHUV RI FKLOG FDVXDOWLHYVY $QRWKHU and prejudice against childrenes

GHYDVWDWLQJ WDFWLF ZzDV WKH XVH RI VLHJH ZDUIDUH E\ PRVW SDUWLHVY WR WKH FRQALFW 7RZQV

and villages were besieged, accompanied by near-constant shelling and aerial 10. The Myanmar FFM produced two thematic repor8H[XDO DQG JHQGHU EDVHG YLR
bombardment, causing scores of civilian casualties, including children. Such tactics

SUHYHQWHG WKH ARZ RI IRRG DQG PHGLFLQH LQWR DIIHFWHG DUHDV ,QVWDQFHV RLFKLOGUHQ

1 i ; ; P 398 Human Rights Council$ +5& 5 (6 $SULO ,Q LWV AUVW UHSRUW WR WKH +5& WKH &R
dying from m_alnutrlt_lon, dehydration or other preventable deaths linked to thienial HPSKDVLVHG WKDW LWV RULJLODO PDOGDWH GLG ORW H[WHQG WR FROGXFWLQJ L
of humanitarian assistancewere also documented?’ monitor and report; accordingly, the methodology adopted was based on OHCHR and international standards for

KXPDQ ULJKWYV PRQLWRULQJS$ +XRDIJ65LIKWASBREXQFLOSDUD
399 Human Rights Council$ +5& 5 (6 $SULO +XPDQ 5BIKIVE5ERXQFLOSULO
2018; Human Rights Council$_+5& 5(6 $SULO ,Q LWV AUVW UHSRUW WKH &RPPLVVL
The Commission was initially mandated to monitor and report on the situation of human rights in South Sudan
400 Human Rights Council$ +5& 5(6 $SULO SDUDV +XPB G 5& KWWYV &RXQFLO
$SULO SbDuUDV +XPBQ+5&IKWYV &R XEEUIOO SbDUuDV +XPDQ 5LIKWV
Council, $ +5& 5(6 $SULO SDUDV
401 Human Rights CouncilCommission on Human Rights in South SudamtSV 7ZZZ RKFKU RUJ (1 +5%RGLHV +5&
81 +XPDQ 5LIJK\WRASBBXEIO $XIXVW +XPDQ 513IKHR5&BR6QFLOXQH CoHSouthSudan/Pages/Index.aspx
2012; Human Rights Council$ +5& 5(6 , 17 October 2012; Human Rights Counci$ _+5& 5 (6 , 8 402 Human Rights Council, ‘®ort of the Commission on Human Rights in South Sudai$, +5 & -DQXDU\
$SULO 2020, paras. 45-57.
Human Rights CounciResolution S-17/1 $XIXVW SDbUD + X P D) +H&IKWVE&LRXQFLO 403 Human Rights Council, ‘®ort of the Commission on Human Rights in South Sudai$, +5 & , 6 March
-XQH +XPDQ 5LJKWNs & B X&) F I T October 2012, para. 4; Human Rights Counciy +5 & 2017, paras. 42-44; ‘Report of the Commission on Human Rights in South Suda#i’, + 5 & ,13 March 2018,
RES/31/17 $SULO SDUD paras. 28-33; ‘Report of the Commission on Human Rights in South Suda®’.+5 & , 12 March 2019, paras.
KWWSV 777 RKFKU RUJ HQ KUERGLHYV KUF LLFLV\ULD SDJHVY LQGHSHQGHQWLQWHUQDWLRQDOFRPPLVVLRQ DVS]| 40, 45, 48-53.
HumanRights Council,“7KH\ KDYH HUDVHG WKH GUHDPV RI P\ FKLOGUHQu FKLOGUHQ:-V ULJKWV LQ WKH 6\ULDQ $UDE 5H S X400 Himan Rights Council$ +5& 5 (6 , 24 March 2017.
paras. 21-30. 405 Human Rights Council$ +5& 5(6 , 24 March 2017, para. 14.
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7KH QHZ I DFFRXQWDELOLW\ IRFXVHG:- PHFKDQLVPYV

11.

12.

406
407
408
409
410

411
412
413
414
415

LQ 0\DQPDU DQG WKH JHQGHUHG LP®DIPW WiahdVV HWKQLF FRQALFWYV
(FRQRPLF  QWHUHVWY RI WKH 0\DQPDb&sWwdl@dtoDU\ 6HSWHPEHU
periodic reports between 2017 and 2019 , Q LWV $XJIXVW UHSRUW WKH ))0
indicated that it “strictly avoided interviewing children”, unless it could do so with

the appropriate safeguards in place? Save for the report concerning the economic

interests of the military, all of the FFM’s reports refer to violations of children’s

rights and crimes against children, includingilling and maiming, recruitment and

use, WRUWXUH DUELWUDU\ GHW Hapi\deraQof HiRdriitire® H GLVSODFHPHQW
access® The most detailed documentation of crimes against children is in the

thematic reporton VH[XDO DQG JHQGHU ERIVAKG AQ R\t Fatia

during the 2017 military ‘clearance’ operationsRohingya girls and young women

were gang raped and sexually mutilated by the Tatmadaw on a massive scale,

including in public spaces and in detention. Many were killed after being raped, with

some girls reportedly ‘raped to death! Several instances of sexual violence against

Rohingya boys held in government detention, which amount to torture and crimes

against humanity, are also documented, including rape, gang rape, genital mutilation

and forced nudity:?

13. 81,7%$' LV PDQGDWHG WR VXSSRUW GRPHVWLF HIIRUWYV WR
by collecting, preserving, and storing evidence of acts that may amount to war
FULPHV FULPHV DJDLQVW KXPDQLW\ DQG JHQRFLGH FRPPL
to the highest possible standards, for eventual use in fair and independent criminal
proceedings, consistent with applicable international law, conducted by competent
national courts, with the relevant Iragi authorities as the primary intended recipients
and with any other uses to be determined in agreement with the Government of
,UDT RQ D FDVH E\ FDVH EDVLV 81,7%" LV IXUWKHU PDQGD)
investigations being carried out by Iraqi authorities, or in third countries, at their
UHTXHVW 81,7$' GRHV QRW FXUUHQWO\ KDYH D PDQGDWH
evidence of crimes that may have been committed by governmental forces, pro-
government militias or international forcegs 81,7%$'-V LQLWLDO LQYHVWLJDWI
SHU LWV VHFRQG SHULRGLF UHSRUW WR WKH 6HFXULW\ &R
FRPPLWWHG E\ ,6,/ DIJDLQVW WKH <D]LGL FRPPXQLW\ LQ 6L
crimes committed by ISIL in Mosul between 2014 and 2016, including crimes against
childrens

14. The IIMM is mandated to collect, preserve and analyse evidence of the most serious
international crimes and violations of international law committed in Myanmar since
DQG WR SUHSDUH AOHV IRFXVLQJ RQ WKH FULPLQDO F
for such crimes in order to “facilitate and expedite fair and independent criminal

7KUHH RI WKH PRV W. UH F H QIMhtiEHaIHImMrHI?GarEi RGLHV WKH proceedings in national, regional or international courts and tribunals that have or

QG HSHQGHQ W tdassisiD Qe ikestigation and prosecution of persons may in the future have jurisdiction over these crimeg®. The IIMM’s establishing

responsible for the most serious crimes under International Law committed in the resolution contains an explicit reference to the Convention on the Rights of the Child,

6\ULDQ $SUDE SHSXEOLF VLQFbhiedNakds Investigafide Teank H as an instrument applicable to the work of the mechanism, and highlights concerns

WR 3URPRWH $SFFRXQWDELOLW\ IRU &UBPHE &RRPENVWHG E\ 'D-HVK ,6,/ over violations of international human rights law and international humanitarian law

ZRUNV LQ ,UDDGCBRKQWKRW ,QYHVWLIDWLYH 0BFKDQLVP IRU 0\DQPDU committed against childrenz Similarly to the I1IM, the IIMM is expected to collaborate

KDYH DQ H[SUHVYV QH[XV WR FULPLQDO DFFRXQWDELOLW\ $V ZHOO DV LGHQWLI\LQJ VXY WKWMH¥Y UHODWHG IDEW AQGLQJ ERG\ DQG LQ SDUWLFXO

perpetrators, they are mandated to collect, preserve and analyse relevant information WKH LQIRUPDWLRQ FROOHFWHG E\ WkeH IDFW AQGLQJ PLVV

DQG HYLGHQFH RI LQWHUQDWLRQDO FULPHV DQG WR SUHSDUH FULPLQDO FDVH AOHV WKDW PD\ EH

XVHG E\ GLIIHUHQW MXULVGLFWLRQV DV D EDVLV IRU SURVHFXWLRQV $V D UHVXOW;15Z It QotpbsS Rt 5Rgk to meaningfully assess how the newer mechanisms

evidence, they are bound to apply more stringent standards of proof than traditional have addressed crimes against children, given that they have only been operational

IDFW AQGL®QJ ERGLHYV forafewyearst DQG WKDW WKHLU LQYH VW LLFQHWRIQNWOMHYN FRWQ A G

. . . appears that someHIIRUWYV KDYH EHHQ PDGH LQ WiKHIMWUXFWXUH

The 1liM is mandated to collect, consolidate, preserve and analyse evidence of and IIMMto ensure thatdue consideration is given to the evidence and information

violations of international humanitarian law and human rights violations and abuses FROOHFWHG E\ WKHLU UHODWHG IDFW AQGLQJ ERGLHV ZK

LQ 6\ULD VLQFH ODUFK DQG WR SUHSDUH AOHV LQ RUGHU WR IDFLOLWDWH DQG HISHEEWHL RODWLRQV DJDL QWM BKRLVAGWHR® RD & LWIGW Q LV HJ

fair and independent criminal proceedings, in accordance with international law

standards, in national, regional or international courts or tribunals that have or may in

the future have jurisdiction over these crimes, in accordance with international law.

7KH ,,,0 DQG LWV UHODWHG IDFW AQGLQJ ERG\ WKH 6\ULD &RPPLVVLRQ DUH FRPSOHPHQWDU\

The IIIM is expected to work in close collaboration with the Commission, and in

particular to collect, consolidate and preserve evidence and information gathered by

the Commission, where relevant:

416 81 6HFXULWS &RKQFELO , 22 September 2017.
417 $WKLUG LQYHVWLIJDWLRQ UHODWHV WR WKH PDVV NLOOLQJ RI XQDUPHG ,UDTL

Human Rights Council$_+5&  &53 $XIXVW 6HFRQG UHSRUW SDUD $V RI 1IRYHPEHU 81,7$' KDG H[SDQGHG WKH V
Human Rights Council$ +5&  &53 , 16 September 2019. LQFOXGH FULPHV FRPPLWWHG DJDLQVW &KULVWLDQ .DND:L 6KDEDN 6XQQL D
Human Rights Council$ +5& &53 , 12 September 2018; $ +5& &53 $XIXVW 7KLUG UHSRUW RI WKH 6SHFLDO $GYLVHU DQG +HDG RI WKH 8QLWHG 1DWLRQV
Human Rights Council$ _+5& &53 $XIXVW SbDuUuD Crimes Committed by Da’esh/Islamic State in Iraq and the Levant, S/2019/878 1RYHPEHU SDUD
Seee.g Human Rights Council$ +5 & &53 , 12 September 2018, paras. 39, 61, 63864+ 5 & $X 418 81 +XPDQ 5LJKWH +&RXFY B L O3 October 2018.

gust 2019, paras 30, 57-62;
Human Rights Council$ +5& &53 , paras. 69-83.
Human Rights Council$ +5& &53 , paras. 154-167.

6HH IRU LQVWDQFH 81$HQHUDO $V-\DHPEOAM SDUD

81 *HQHUDO $VSMIBPEO\ -DQXDU\

81*HQHUDO $¥VHPBEO\ '"HFHPEHU 81 *HQHEBO6$SVVHPEMQXDU\
SDUD SDUDV $QQH[ SDUD
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consideredin their investigations. Most notably, the IlIM highlighted in both its reports 18. 7KH ,QWHUQDWLRQDO &ULPLQDO &RXUW ,&& GLIIHUV LQ VR

its intent to develop effective approaches with regard to crimes against children, in complementary to that of national courtg® This regime, which distinguishes the
accordance with its mandatez These efforts are discussed in the body of the report court fromad hoc and hybrid tribunals, aims to encourage States to comply with their
EXW LQ EULHI VXPPDU\ LQFOXGH UHFUXLWLQJ VWDII ZLWK FKLOG VSHFLAF H[SHUW L VptimdyGéessonsibityl to investigate and prosecute core international crimes.

policies and operational guidelines on addressing crimes affecting children; ensuring
that referral pathways are in place for child witnesses; and undertaking to cooperate
with other actors working on these issues.

19. This section will analyse, albeit not exhaustively, the approach of the International
OLOLWDU\ 7TULEXQDO ,07 WKH ,QWHUQDWLRQDO OLOLWDU\ 7
WKH ,QWHUQDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH IRUPHU
&ULPLQDO 7ULEXQDO IRU 5ZDQGD ,&75 WKH 6SHFLDO &RXU'
ICC, to crimes committed against children in their investigations and judgments.

PART B. INTERNATIONAL CRIMINAL COURTS AND

TRIBUNALS 20. The focus of these institutions has largely been on adult perpetrators and on
the experiences of adult victims and survivors. Where children have explicitly
been addressed, in the course of investigations, during trial, or in judgments, the
16. Individual States bear the primary responsibility for prosecuting core international experiences of boys have generally been reduced to recruitment and use in hostilities,
crimes: Where domestic jurisdictions are either unwilling or unable to provide and those of girls to sexual and gender-based violence.
redress, international criminal courts and tribunals have played a key role in ensuring
accountability for serious violations of human rights and humanitarian law.
7KH 1XUHPEHUJ DQG 7RN\R 7ULEXQDOV
17 7R UHPHG\ DQ XUJHQW QHHG IRU DFFRXQWDELOLW\ LQ WLPHV RI FRQALFW LQ WKH SDVW GHFDGHYV
ad hoc and hybrid tribunals have been set up to prosecute core international crimes 2. )ROORZLQJ WKH 6HFRQG :RUOG :DU WKH $0O0OLHG *RYHUQPHC
when domestic jurisdictions were unwilling or unable to do 9. $OWKR XJK WKHVH ,07)( WR WU\ DOOHJHG "PDMRU ZDU FULPLQDOVH RI WKH (XUF
tribunals had concurrent jurisdiction with national courts over crimes falling within respectively= Both tribunals had jurisdiction over crimes against peace, war crimes,
the scope of their mandate, a number of them were also endowed with primacy over and crimes against humanitys
national jurisdictions and could request the transfer of investigations or proceedings,
in the interests of justice® 22. 6FRUHV RI FKLOGUHQ ZHUH YLFWLPLVHG E\ $[LV IRUFHV GXU|I
they are not mentioned in the founding instruments of the IMT or the IMTFE nor are
FKLOG VSHFLAF FULPHV L H FULPHV WKDW D®H RQO\ FRQVW
1RQH Rl WKH GHIHQGDQWY ZHUH LQGLFWHG VSHFLAFDOO\ LQ
children; where children are expressly considered, this is in the context of the broader
attack against the civilian populatiorns* 3SURVHFXWRUV DW 1XUHPEHUJ DGGXFI
423 *HQHUDO $RepotREI®International, Impartial and Independent Mechanisrto assist in the investigation of children, too young to work, being systematically sent to gas chambers to be killed

424

425

426

427

and prosecution of persons responsible for the most serious crimes under International Law committed in the

6\ULDQ $UDE 5HSXEOLF $LQFH 0DYHKUXDU\ SDUD *HQHUDO $VVHPEO\ Report of RQ WKHLU.DUULY.DO DW H.[WHUPLQDWLRQ FDPS_V <HW QR VSt
WKH . QWHUQDWILRQDO ,PSDUWLDO DQG ,QGHSHQGHQW OHFKDQLVP WR $VVLVW LQ WKH ,QYHVWLJDWLRQ DQG 3URV H Fregare and the-luibengl considered this evidence as part of the broader war crimes

5HVSRQVLEOH IRU WKH ORVW 6HULRXV &ULPHV XQGHU .QWHUQDWLRQDO /DZ &RPPLWWHG LQ WKH 6\ULDQ $UDE 5HSXEQLh GLREHLPHV DJDLQVW KXPDQLW\ SHUSHWUDWHG DJDLQVW W

0DUFK $ $XIXVW SDUD 2Q WKH UHFUXLWPHQW RI FKLOGUHQ:V ULJKWV H[SHUWV VHH 7HUPV RI

5HIHUHQFH DSSHQGHG DV DQ $QQM[5WAR 81 ,pdf@HADO $VVHPEO\

7KH PDHYQDWLRQDO FRQYHQWLRQV WKDW LQFOXGH DQ H[SOLFLW REOLJDWLRQ IRU 6WDWHYV WR SURVHFXWH DUH &RQYHQWLRQ

RQ WKH 3UHYHQWLRQ DQG 3XQLVKPHQW RI *HQRFLGH *HQRFLGH &RQYHQWLRQ $UWLFOH 9, &RQYHQWLRQ IRU WKH

$PHOLRUDWLRQ RI WKH &RQGLWLRQ RI WKH :RXQGHG DQG 6LFN LQ $UPHG )RUFHV LQ WKH )LHOG )LUVW *HQHYD &RQYHQWLRQ

$UWLFOH &RQYHQWLRQ IRU WKH $PHOLRUDWLRQ RI WKH &RQGLWLRQ RI :RXQGHG 6LFN DQG 6KLSZUHFNHG OHPEHUV

Rl $UPHG )RUFHV DW 6HD 6HFRQG *HQHYD &RQYHQWLRQ $UWLFOH &RQYHQWLRQ 5HODWLYH WR WKH 7UHDWPHQW RI

3ULVRQHUV 7KLUG *HQHYD &RQYHQWLRQ $UWLFOH JRXUWK *HQHYD &RQYHQWLRQ S$UWLFOH &RQYHQWLRQ

DJDLQVW 7RUWXUH DQG 2WKHU &UXHO ,QKXPDQ RU 'HJUDGLQJ 7TUHDWPHQW RU 3XQLVKPHQW $UWLFOH , Q8 HTueQCONsLlaR @ Dfast resort and is statutorily barred from exercising jurisdiction over a casger alia if it is being

&RQYHQWLRQ IRU WKH 3URWHFWLRQ RI $00 3HUVRQV IURP (QIRUFHG 'LVDSSHDUDQFH $UWLFOH LQYHVWLIJDWHG RU SURVHFXWHG E\ D 6WDWH ZKLFK KDV MXULVGLFWLRQ RYHU LW

81 BHFXULW\7&RIXSXQKW RY /DZ DQG 7UDQVLWILRQDO -XVWLFKet&SRRQALFW DQG 3RVW &RQALFW 6RFLHWLHYV RU XQDEOH WR JHQXLQHO\ FRQGXFW WKH LQYHVWLJDWLRQ RU SURVHFXWLRQ RU

81 6HFXULWY &RKQFLO -X 0O\ “Recalling the responsibilities of States to end impunity IXUWKHU DFWLRQ E\ WKH &RXUW $UWLFOH 5RPH 6WDWXWH *UDYLW\ WXUQV RC

and to prosecute those responsible for genocide, crimes against humanity, war crimes and other egregious crimes LQFOXGLQJ ZKHWKHU WKH FULPHV ZHUH F R Bde P@dy PaBer»d Dds® SeWctidcvdnd I T HFWHG FKL
Prioritisation, September 2016.

perpetrated against children; Stressing the need for alleged perpetrators of crimes against children in situations of
DUPHG FRQALFW WR EH EURXJKW WR MXVWLFH WKURXJK QDWLRQDO MXVWLFH VIVWHPV DQG ZKHUH DSSOLFDE O H429 QafiHal eyizi/iape@ O-OMXhe\WrinEipte of complementarity in practice?003, p. 3.

PHFKDQLVPV DQG PL[HG FULPLQDO FRXUWV DQG WULEXQDOV LQ RUGHU WR HQG LPSXQLW\ pu 430 Interview with expert.
81 6HFXULWS/RESBZIFLOOD\ 81 6HFXULW\ &RXQFLO A@&RBRYGBHPEHU 431 $JUHHPHQW IRU WKH 3URVHFXWLRQ DQG 3XQLVKPHQW RI WKH ODMRU :DU &ULPLQD
$IJUHHPHQW EHWZHHQ WKH 8QLWHG 1DWLRQV DQG WKH *RYHUQPHQW RI 6LHUUD /HRQH RQ WKH HVWDEOLVKPHQW RI| @haB& HffHe@rnational Military Tribunal $XJXV W s$uUw Charter of the International Military Tribunal for

-DQXDU\ the Far East at Tokyo -DQXDU\ $UW

Court for Sierra Leone
432% W H H Btdt@tev IRU WKH 3URVHFXWLRQ DQG 3XQLVKPHQW RI WKH ODMRU :DU &ULPLQD

8SGDWHG 6WDWXWH RI WKH . OQOWHUQDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH IRUPHU <XJRVODYLD 6HSWHPEHU

of the International Criminal Tribunal for Rwanda - D Q XD U\ $UW Statute of the Special Court for Sierra &KDUWHU RI WKH ,QWHUQDWLRQDO OLOLWDU\ 7FJULEXQDO &KDUWHU RI WKH ,QWHU
Leone $XJIXVW $UW 7KH IRXQGDWLRQDO GRFXPHQWYV RI WKH ,07 DQG ,07)( GLG QRW FRQWDLQ H[SOLFLW FROMMBXBUHHDIHHPHQW IRU WKH 3URVHFXWLRQ DQG 3XQLVKPHQW RI WKH ODMRU :DU &ULPL
jurisdiction provisions. However, the applicability of this regime can be derived from other provisions of their WKH &KDUWHU RI WKH ,QWHUQDWLRQDO OLOLWDU\ 7JULEXQDO $XJ 6 WDW
IRXQGDWLRQDO GRFXPHQWY VHH $JUHHPHQW IRU WKH 3URVHFXWLRQ DQG 3XQLVKPHQW RI WKH ODMRU :DU &ULPLQDIR/ RIBWRHVKPHQW RI 3HUVRQV *XLOW\ Rl :DU &ULPHV &ULPHV $JDLQVW 3HDFH DC
(XURSHDQ $[LV 3RZHUV DQG WKH &KDUWHU RI WKH ,QWHUQDWLRQDO OLOLWDU\ 7JULEXQDO $XJ $UW &KDUWHIRQWWRB &RXQFLO LQ *HUPDQ\ 1R -DQ DwW &KDUWHU RI WKH ,QWHURQI
,QWHUQDWLRQDO OLOLWDU\ 7JULEXQDO IRU WKH )DU (Dnemaiional TRMNAaR $UW *RUDQ 60XLWHU HW DO HGV DW 7RN\R -DQXDU\

434 )RU DQ RYHUYLHZ Vikétnagopdt CiOrtthabJistide @nd Child Protection’ pp.8& al.

BURFHGXUH 3ULQFLZ3HV DQGSSXOHV
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The judgment of the Tokyo Tribunal similarly refers to the indiscriminate killing of part of the broader crimes committed against the civilian populatiofn.Both Tribunals
&KLQHVH FKLOGUHQ DQG WKH PDVV UDSH RI \RXQJ JLUOV GXULQJ WKH -DSDQHVH RFF X adudidatedonRyeneric international crimes affecting children and heard testimonies

China, but as part of the wider attack against civilians. of crimes involving child victims, includingexual violence, torture, persecution,

forcible transfer, murder and extermination, and highlighted the age and vulnerability

of children in their judgmentss DV DJJUDYDWLQJ IDFWRUV LQ OHJDO AQ

27. $W WKH ,&7< IRU H[DPSOH LQ 7K Hth8 hdcthhertXmtBrd ¥ 5DWNR

7KH ,QWHUQDWLRQDO &ULPLQDO 7ULEX@i@elRU WKH J)RUPHU <XJRVODYLD ,&7< the charge of terror and unlawful attack against civilians, contained a number of
,(QWHUQDWLRQDO &ULPLQD O“Atetemad ipDtGburRlgestaisie@d@ D ,& 75 scheduled sniping and shelling incidents in which children were alleged to have been
E\ WKH 81 6H.FXULW\ &RXQFLO LQ DQG UHVSHFWLYHO\ LQ UHVSRQVH WR ODUJHté(rb:e%@\hhileinschool,playingorwalkingoutsidetheirhouseoronthestreet.
atrocities in Yugoslavia and Rwanda. ,Q LWV OHJDO AQGLQJV RQ VQLSLQYRDQX N KHQ@ D DQ’KIDPFELHI
) o ) VSHFLAHG WKH WRWDO QXPEHU DQG DJHVY RTh& KH FKLOG Y
Both tribunals had jurisdiction over grave breaches of the Geneva Conventions, Trial Chamber explicitly noted that the age of the victims was one of the factors taken
violations of the laws or customs of war, genocide, and crimes against humanity into account to determine their status as civilianss In other judgments, children’s
FRPPLWWHG RQ WKH WHUULWRULHV DQG LQ WKH WLPHIUDPHV VSHFLAHG LQ WKHLU UH\é&"éﬁov%{%ﬁbllltywererecogmsedasaggravatmgfactorsmthedetermlnatlon
ethnic, racial or religious group to another, constitutive of the crime of genocide children within the civilian population, constituted an aggravating circumstaneein
if committed with the intent to destroy, in whole or in part, the group of origin of the case of 7KH 3URVHFXWRU Y .XQDUDY HW DO WKH DFFXVHGC
these childrens* The Tribunals also had jurisdiction over attacks against buildings ZLWK DQG XOWLPDWHO\ FRQYLFWHG Rl WRUWXUH VH[XD(
dedicated to educatiorr* a crime which disproportionately affects children. KXPDQLW\ DJDLQVW D QXPEHU RI JLUOV VRPH RI ZKRP ZHU
. . o . . DV EHLQJ DV \RXQJ DV W ZHM¥ehtdnQrg thelattdddd theHTBdl V
Despite the existence of these provisions, and the evidence that children were . Chamber considered that the status of children as victims, referring in particular to
YLFWLPLVHG LQ“EROWX HF[CQAEFEWVUHIHUHQFHY WR FKLOG VSHFLAF FULPHV LQ WKH
IRXQGDWLRQDO GRFXPHQWYV Rl WKHVH WULEXQDOV WKRVH VSHFLAF SURYLVLRQV KDYH QRW EHHQ
OLWLIJDWHG $FFRUGLQJ WR &pFLOH $SWHO QR VWUDWHJILHV ZHUH SXW LQ SODFH WR SIOPW K'iH BV RWIE S HEWDOQIMBIDF FEUHG ZDV FKDUJHG ZLWK WKH ZDU FULP
rroy upon the civilian population” fSaraJevo through a protracted campaign of shelling and sniping. The Trial
RQ FULPHY DJDLQVW FKLOGUHQ DQG QR FKLOG VSHFLAF FULPHV ZHUH FKDUJHG E\ HL\& HHU LQ LWV -XGIJPHQW QRWHG WKDW DW OHDVW FKLOGUHQ KDG EHHQ I
tribunal. LQGLFWPHQW SHULRG DQG WKDW WKH\ DORQJ ZLWK ZRRKGQJZHQYW D®E SUHGRF
Opinion, Trial Chamber, 5 December 2003, paras. 579, 592.
. 443 David Tolbert, « KLOGUHQ DQG LQWHUQDWLRQDO FULPLQDO ODZ WKH SUDFWLFH RI W
$OWKR)FD(VQFEH|RUH HLWKHU 7ULEXQDO IRFXVHG VSHFLAFDOO\ RQ FKLOGUHQ WKH IRUPHU <XJRVODYDRD.DWZ@& $UWV DQG 9HVVHOLQ 3RSRYVNL HGV International Criminal
. T . f the Rights of Children 7KH +DJXH +DJXH $FDGHPLF 3UHVV SS -HQQ\ .XSHU
experiences, status, and Vumerab"lty of children were, in some cases, addressed, as military training and international accountability regarding children LQ .DULQ $UWV DQG 9HVVHOLQ 3RSRYV
International Criminal Accountability and the Rights of Children +DJXH $FDGHPLF 3UHVYV SS
Regarding the testimonies, see for instance ICTY, 7TKH 3URVHFXWRU &D&¥WD@LVODY *DOBXEOLF
WUDQVFULSW RI +HDULQJ RI  0Wé were sl&ling and then we suddenly heard that shells
,ELG )RU DQRWKHW MLHYU IHEHIEBQ :LOOLDP $ 6FKDEDV HG The Cambrlbidge ZHUH IDOOLQJ :H NQHZ WKDW LW ZDV QHDUE\ EHFDXVH RI WKH ORXG QRLVH W
&RPSDQLRQ WR ,QWHUQDWLRQDO &ULPLQDO /DZ &DPEULGJH 8QLYHUVLW\ 3UHVV DQG VWDUWHG WR UXQ DZD\ %XW EHIRUH ZH PDQDJHG WR JHW WR WKH HQWUL
7KHHQ@WDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH )RUPHU <XJRVODYLD ZDV HVWDEOLVKHG E\ WKH 81 6HFXULW\ &RXQFD®LIQYO -XUDQLF ZDV NLOOHG , ZDV LQMXUHG LQ P\ KHDG OHJ;DQG DUP DQG \
VHEHS5 (6 . The ICTY had jurisdiction over individuals responsible for grave breaches of the Geneva ICTR, 7KH BURVHFXWRU Y ®&DNDHOR 0XKEPDQDR 7 3XEOLF WUDQVFULSW RI +HDUL!
Conventions, violations of the laws or customs of war, genocide and crimes against humanity, committed on the S 4 +RZ ROG ZHUH \RX LQ $SULO ZKHQ WKLV ZDV KDSSHQLQJ WR \
WHUULWRU\ RI WKH IRUPHU <XJRVODYLD VLQFH $UWLFOHYV 6WDWXWH RI WKH QWHUQDWLRQDO &ULPLQDO 7ULEKHHQD® ORMRIHWKHRUGHUHG WR XQGUHVYV DQG OLND DOVR XQGUHVVHG ZKDW GLG
JRUPHU <XJRVODYLD LQWURGXFHG LW LQWR P\ VH[XDO SDUWV , DVNHG KLP WR EH PHUFLIXO WR PH
7KHHQ@WDWLRQDO &ULPLQDO 7ULEXQDO IRU 5ZDQGD ZDV HWKRWRESO®EVKHG E\ WKH 81 6HFXULW\ &RXQFLO LQ WDNLQJ DGYDQWDJH RI \RX ZKDW ZHUH WKH RWKHU SHUVRQV ZKR ZHUH LQ KL’

7KH ,&75 KDG MXULVGLFWLRQ RYHU LQGLYLGXDOV UHVSRQVLEOH IRU JHQRFLGH FULPHV DJDLQVW KXPDQLW\ DOWKVKIUR FXV]HG WKH RWKHU \RXQJ JLUOV ZKR ZHUH ZLWK PH WKDW LV 0OXUHN
YLRODWLRQV RI LQWHUQDWLRQDO KXPDQLWDULDQ ODZ SHUSHWUDWHG LQ 5Z2DQGD EHWZHHQ -DQXDU\ DQG '"HFHPBEXUHNDWHWH DQG OXNDVLQH GLG \RX VHH ZKDW WKH\ GLG WR OXUHNDWHWH D
DQG RYHU 5ZDQGDQ QDWLRQDOV UHVSRQVLEOH IRU VXFK FULPHV LQ QHLJKERXULQJ FRXQWULHV GXULQJ WKH VDPH SHKKWLRBPI$UWWHOMNHY P\VHOI > @ 4 ODGDP :LWQHVV FDQ \RX DOVR WHOO WKH

6WDWXWH RI WKH ,QWHUQDWLRQDO 7ULEXQDO IRU 5ZzDQGD ,Q WKH 81 6HFXULW\ &RXQFLO HVWDEOLVKHG WKHKDG VKHRDOPLQWHUFRXUVH ZLWK \RX" $ , IHOW SDLQ u 6HH JHQHUDOO\ ,QWH
for the International Criminal Tribunals to continue the jurisdiction, rights, obligations and essential functions of 7ULEXQDOV ,50&7 9f&KLOGUHQ LQ &RQALFW (YLGHQFH IURP WKH $UFKLYHV RI
WKH ,&7< DQG ,&75 KWWS XQVFU FRKHH Q@ 7TLH/R® X&MISRBRORVHG LQ '"HFHPEHU DQG DWWWSV Z2727Z LUPFW RUJ VSHFLDOV FKLOGUHQ LQ FRQALFW LQGH[ KWP
December 2015 respectively. 444 ICTY,7KH 3URVHFXWRU Y&BUWNR 0ODBXYWK $PHQGHG . QGLFWPHQW DPQG 6FKHGX(
8SGDWHG 6WDWXWH RI WKH QWHUQDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH IRUPHU <XJRVODYLD 6HSWHPEHU $ B MK H G X &tdduty '"HFHPEHU 6HH LQ SDUWLFXODU 6FKHGXOHG ,QFLGHQWYV ) ]
of the International Criminal Tribunal for Rwanda $ U W WKH 7ULDO &KDPEHU PDGH IDFWXDO DQG OHJDO AQGLQJV RQ XQVFKHGXOHG V (
8SGDWHG 6WDWXWH RI WKH QWHUQDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH IRUPHU <XJRVODYLD 6HSWHPEHU $UHWLGHQ@FH 6RPH LQYROYHG FKLOGUHQ DV YLFWLPV VHH LQ SDUWLFXODU 8QV
Statute of the International Criminal Tribunal for Rwanda$ U W H and 24 October 1994, ICTY, 7TKH 3URVHFXWRU %D¥BWNR /0BG P H@Whamber, 22
8SGDWHG 6WDWXWH RI WKH QWHUQDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH IRUPHU <XJRVODYLD 6HSWHPEHU SURWHPEHU SDUDV
In relation b the former Yugoslavia se€&inal Report of the Commission of Experts established pursuant to Security 445 ICTY, 7TKH 3URVHFXWRU Y &BDNVWNR 0 OD-XIGWIPHQRW. DO &KDPEHU 1RYHPEHU SI
Council Resolution 780 HJ SDUD "7TKH &RPPLVVLRQ KDV LQIRUPDWLRQ LQGLFDWLQJ WKDW JLUOV DV \RXQJ DV 3190-3191, 3194.
\HDUV ROG > @ KDYH EHHQ UDSHG ZKL O HThe¥aH bfSistireviicA\andthe FaliPDQ 5LIJKWYV :DWFK 446 ICTY,7KH 3BURVHFXWRU Y&BUWNR 0ODKGYPHDWL.DO &KDPEHU 1RYHPEHU SbuU
R1 81 BHDFHNHHSLQJ %RVQLDRDBH HUJRIJRYRGWREHU 'DYLG 7ROEHUW (qChildren and 3194,
LQWHUQDWLRQDO FULPLQDO ODZ WKH SUDFWLFH RI WKH ,QWHWQDWLRQDO &ULPLQDO 7ULEXQDO IRU WKH IRUPHU4zX5R%DOTBKUID GEAQ LQ &RQALFW (YLGHQFH IURP WKH $UFKLYHV RWWSW ,QWHUQD
.DULQ $UWV DQG 9HVVHOLQ 3RSRYVNL HGV International Criminal Acceudtabilty and the Rights of Children Z272Z LUPFW RUJ VSHFLDOV FKLOGUHQ LQ FRQALFW LQGH[ KWP
$FDGHPLF 3UHVV S ,Q UHODWLRQ WR $Z2DI)E@CDD YHHWHIXQRID:R XQBERWWYV :DWFK 448 ICTY, 7KH 3URVHFXWRU Y &DNKRPLR %/Q &N PH@MZhamber, 3 March 2000, para. 786.
Consequences of Genocide and War for Rwanda’s Children9 R O X P H 1R $ (5XYXJLUR 15ZDQGD 7KH 449 ICTY,7KH 3URVHFXWRU Y 'UDJROMXE .XQDUDyYy HW DO &DVH 1R 7 8 37 &R XQ!
gruesome plight of children during the Tutsi genocide 2FWREHU -XVWLFHLQIR QHW 1RYHPEHU
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WKHLU YXOQHUDELOLW\ DQG DJH ZDV DQ DJJUDYDWLQJ IDFWRU D AQGLQJ ZKLFK ZDV XsS&Kwhett@r to indict former child soldiers was left to the decision of the Prosecutor,
RQ DSSHDO "\RXQJ DQG HOGHUO\ ZRPHQ QHHG VSHFLDO SURWHFWLRQ LQ RUGHU WR S UulYridde Ah early policy choice not to prosecute juvenilesin 2003, the Prosecutor

them from becoming easy targets® $W WKH /&b SURVHFXWRU Y .DPEDQGD

the accused pleaded guilty to genocide and conspiracy to commit genocide, through
killing and causing serious bodily harm to “members of the Tutsi population”, direct
and public incitement to commit genocide and the murder and extermination ‘of
civilians’ as crimes against humanity. Children do not appear in the indictment
however, in passing sentence, the Trial Chamber referred to the killing of children and

declared that “two of the most egregious uses of children are sexual slavery and
FRQVFULSWLRQ RI FKLOGUHQ LQWR DUPHG FRQALFWV 6LHUL
by both, and we hope to establish a strong precedent that these crimes must erre.”

32. 7TKH 6&6/ 6 WDWXWH FRQWDLQHG D QXPEHU RI SURYLVLRQV U]

and generic international crimes affecting children, including the war crimes of

QRWHG WKDW .DPEDQGD KDG DFNQRZOHGJHG WKDW "KH IDLOHG LQ KLV GXW\ WR HQV X ddhsatig€imy or enlisting children under the age of 15 into armed forces or groups or

safety of the children and the population of Rwanda’

28. 7KH ,&& DQG WKH 6SHFLDO &RXUW IRU 6LHUUD /HRQH 6&6/

2002 respectively, have been the catalyst for major advances in the pursuit

HVWDEOLVKHG LQ

using them to participate actively in hostilities; outrages upon personal dignity; sexual
violence and enslavement as crimes against humanity; and abusing girls under the

D Q G age of 14 or abducting girls for ‘immoral purposes’ under Sierra Leonean law.1 R Q H

of the indictments included charges under Sierra Leonean law, however.

The Special Court for Sierra Leone

29.

30.

of accountability for crimes against children, albeit hitherto in respect of child

recruitment, and sexual and gender-based violence against girls only. 33. The SCSL indicted a total of thirteen individuals, namely leaders of the Revolutionary

8QLWHG )URQWYBEB)'HIHQFH ) RIMUIFHMG RUFHYV 5HYROXWLRQDU\
& R X Q F L O & vielt as former Liberian president, Charles Tayterin each
of these cases, counts relating to the recruitment and use of child soldiers were

included.
The 6&6/ LV FRQVLGHUHG W KH FAULWPW QIN.Q WHILLE R YD QDR KDYH H[SUHVVO\

DGGUHVVHG FRQALFW UHODW H@aséd lirPAreetodn, ItHeFSESIQ ) FKLOGUHQ 34. 7KH LQGLFWPHQWY LVVXHG LQ WKUHH Rl WKH IRXU FDVHV 2 §
ZDV HVWDEOLVKHG LQ -DQXDU\ IROORZLQJ D UHTXHVW E\ WKH *RYHUQPHQW RI GLHULU@FOXGHG FRXQWV RI UDSH DQG VH[XDO VODYHU\as a crime agains
/[HRQH WR WKH 8QLWHG 1DWLRQV WR FUHDWH DQ LQGHSHQGHQW VSHFLDO FRXUW WR Sdb&\ﬁﬁgoﬁﬂvdfbnityasawarcrime. These charges were largely based on evidence

those most responsible for the commission of crimes against humanity, war crimes of sexual violence against civilian women and gittsand, to a lesser extent, on

and other serious violations of humanitarian law, as well as crimes under applicable evidence of sexual violence against girl soldiers forcibly abducted by armed grotps.

6LHUUD /HRQHDQ ODZ FRPPLWWHG RQ WKH WHUULWRU\ RI 6LHUUD /HRQH VLQFH 1RYKRREHUGLQJ WR D IRUPHU 6&6/ SURVHFXWRU WKLV ZDV D GHO

1996. order to allow a more complete picture of the fate of child soldiers, and especially girl

soldiers, to emerge™s In reality, however, the bulk of the evidence concerning sexual
Children played a prominent role in the Sierra Leonean civil war, both as victims and YLROHQFH DQG RI IRUFHG PDUULDJH DV DQ fRWKHU LQKXPD
SHUSHWUDWRUV $00 DUPHG JURXSV LQ 6LHUUD /HRQH SXUVXHG D VWUDWHJ\ RI GHOLBHKP WHADWPHQW RI FLYLOLDQ Z R P QNI @e6petLitytieV E\ WKH 58)

targeting children. Children were killed, tortured, and subjected to amputation CDF case, the prosecution did not, however, include any sexual violence offences in
and forced labour. Girls between the ages of 10-14 were targeted for abuse and

subjected to rape, sexual slavery and other forms of sexual violence. Other children

. N , 457 6HHVBUFOHV DQG 686/ 6WDWXWH 665H L BREXLFVHIFRIMRU 2BRH+H :LOO 1RW :
were abducted and forcibly recruited into the same groups that had murdered their Children’ 1RYHPEHU
parents, often in front of them. Child soldiers were sexually abused, enslaved and 458 6&6/ 7KH 2IAFHRRH MKWRRBRIXIULOJ WKH .QDXJXUDO :RUOG 'D\ $JDLQVW &KLOG /DERX

; 459 SWLEOHV J DQG 6&6/ 6WDWXWH

WUDLQHG RIWHQ XQGHU WKH LQAXHQFH RI GUXJV DQG DOFRKRO WR FRPPLW FULPH&SZ )éﬁb&-l\DGlHIU\QIRI KH 58) ZHUH LQGLFWHG )RGD\ 6DBWRKH BOW RWRY N VWIDH + DWWD G [

all, were subjected to a process of psychological and physical abuse which continually 6HVD\ &DVH 1R 6d&n@ittment , O0DUFK ORUULV .DOORQ B3URVHFXWRU Y ORUULYV

blurred the link bt icii q (rators: SCSL-03-07-1_Indictment, 0D UFK $XIXVWLQH *EDR 3URVHEBDWRUR 6X6XKVWLQH *EDR
urred the link between victims and perpetrators: Indictment, $SULO 7KH FKDUJHV DJDLQVW 6DNRK DQG %RFNDULH ZHUH ZLWKGU
KWWS 7Z7ZZ UVEVO RUJ 58) KWPO

A A 7K U I WKH &') ZHUH L QUQIRFWHHFE WSRO0 ¥ H X 0.8 RIS ZRQ G HAd@ict aDVH 1R 6&6/
3. 7KH 6LHUUD /HRQHDQ FRQALFW ZDV WKH AUVW WLPH WKDW LQWHUQDWLRQDO FULPLYD BFbP;GQﬁ‘;‘UEY\F B DPX 1O 100D TRUPDO BURVHEXDRE 1 Ko BREMOIS. 01D 1RUPDO
directly confronted with the question of jurisdiction over juvenile offenders.The 0DUFK DQG ORLQLQD )RIDQD 3URV&BXMWRE Y6 &GRdi@eD )R MDD
H R kil _ . e 462 7TKUBHDGHUV RI WKH $)5& ZHUH LQGURWHBXWRY [Y73F0B) 7oRPD %ULPD &DVH 1R 6«
SCSL Statute did not exclude criminal responsibility for 15-18 year olds; the decision Indictment 0D UFK "EUDKLP %DI]]\ .DPDUD 3URVHFE X&ORAH YR EQEBILP %D]]\ .DPDU
Indictment 0D\ DQG 6DQWLIJLH %YRUERU .DQX 3URVHFXWRU Y 6DQWLJLH %RUET
S Indictment 6HSWHPEHU $ IRXUWK -RKQQ\ 3DXO .RURPD ZDV DOVR LQGLFWHG
450 ICTY,7KH 3URVHFXWRU Y .XQDUDy HW DO & DX ®J PR@MZhamber,722 Fébruary 7 AHG 6LHUURWMRBQHZZZ UVEVO RUJ $)5& KWPO
2001, paras. 864, 867, 874-875; -XGIJP HO®IWSHDOV &KDPEHU -XQH SDUD VHH DOVR ,&75 The 463 3URVHFXWRU Y &KDUOHV *KDQND\ 7D\CBRMArci&2D0BH 1R . Indictment
BURVHFXWRU Y -HD@DBDHNARBNRH¥XGIRPHGWHDOV &KDPEHU -XQH SDUD 464 3URVHFXWRU Y &KDUOHV *KDQND\ 7D-VORIP,HIENCHmMbE 1116 K36May 20127 paras
451 ,&75 &DVH 1R ,&7%6GJPHQW D Q G4 Seép@nibér Qo8 871-1207; BURVHFXWRU Y $OH[ 7OPEB %U LPOE HWGDBDHDW. DO &KDPEHU ,, -XQH
452 The SCSL ws a ‘mixed’ or ‘hybrid’ criminal tribunal by jurisdiction and composition. Located on the territory of paras. 966-1188; SAURVHFXWRU Y ,VVD +0DAD QR6 HO\&BY H\ME DRHAMaMZhamber |, 2 March

Sierra Leone but structurally independent from the domestic justice system, the SCSL had a mix of international

2009, paras. 801, 950 and 956.
and national judges and applied both international and domestic criminal law.

465 EQ.3URVHFXWRU Y &KDUOHV *KDQND\ 7D\ORU 7ULDO &KDPEHU -XGJPHQW SDUD

453 81,&(PDFKHO 6WXG\ \HDU 6WUDWHJLF 5HYLHZ &KLOGUHQIMPB$SUPHG &RQALFW LQ D &KDQJLQJ :RUOG:- 466 1LQRUJHQMHKQOG 6ROGLHUY DQG WKH 3DUDPHWHUV RI ,QWHUQDWLRQDO &ULPLQD
454 $ W L F®dtute of the Special Court for Sierra Leone 6&6/ 6WDWXWH 7KH &RXUW FORVHG LQ DIWHU ZKLFK /DZ
WKH 5HVLGXDO 6SHFLDO &RXUW IRU 6LHUUD /HRQH ZDV HVWD KMWEHG WR RYHUVHH LWV FRQWLQXLQJ OHJDO RE @d7)R¥eém&yCrey,¥6HH{XDO 9LROHQFH DJDLQVW &KLOG 6ROGLHUV 7KH /LPLWV DQG 3RWHQV
www.rscsl.org/ ,QWHUQDWLRQDO -RXUQDO RI )HPLQLVW 3ROLWLFV 9ROXPH 1R 6HH
455 6LHUUD WHRHDIQG 5HFRQFLOLDWLRQ 5HSRUW )LQGLQJV SDUDV XVHG E\ WKH 6&6/ KDV QRW VSHFLAFDOO\ KLJKOLJKWHG WKH LVVXH RI VH[XDO YLF
456 Luc Coté BURVHFXWLQJ &KLOG 5HODWHG &ULPHV DW WKH 6SHFLDIOEZGQRKUW IRU 6LHUUD /HRQH D PLG WHUP DVVHVVPHQWNKH YLFWLPV > @ ZHUH LGHQWLAHG SUHGRPLQDQWO\ DV fFLYLOLDQV: fYZRPHQ

'LVFXVVLRQ RQ 7UDQVLWLRQDO -XVWLFH DQG &KLOGUHQ 81,&() ,QQRFHQWL 5HVHDUFK &HQWUH 1RYHPEHU S VROGLHUV FRPEDWDQWY RU PHPEHUV RI DUPHG JURXSV.”
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the original indictments $vV GLVFXVVHG LQ 6HFWLRQ ,, SDUW $ WKH SURVHFXWLRQ VRXJKW as a constitutive act of genocides FKLOG WUDIAFNLQJ DV D IRUP RI WKH

leave to amend the original indictment in order to include sexual violence charges; humanity of enslavement? 1XPHURXV RWKHUV DUH JHQHULF LQWHUQ
this request was rejected by the Trial Chamber on the basis that the application had can disproportionately affect children, including torture and torture-related crimes;

been made too close to the start of the trial and that adding new counts at such a attacks against buildings dedicated to education and healthcare; persecution; and

late stage would prejudice the fair trial rights of the accused. sexual and gender-based crime®.

35. )LQDOO\ FKDUJHV ZHUH EURXJKW IRU WKH YHU\ AUVW WLPH LQ DQ LQWHUQDWLRQD39. AhelLréctu@ieat and use of child soldiers was charged in the majority of the arrest

tribunal, in respect of the widespread and systematic abduction of civilian women warrants and indictments issued during Prosecutor Luis Moreno Ocampo’s tenure
DQG JLUOV DQG WKHLU IRUFLEOH fPDUULDJH- WR UHEHO AJKWHUYV DQG VXEVHTXHQW H[SRVXUH WRH &RXUW - VKAUYWRWHERWRU Y 7KRPDV /XEDQJD
enslavement, rape, forced labour and forced pregnancy. These crimes were charged opened in 2009 and was based exclusively on three counts of war crimes for
LQ WKH $)5& DQG 58) FDVHV DV D FULPH DJDLQVW KXPDQLW\ XQGHU WKH UHVLGXDO F EmMidtiddabd conscripting children under the age of 15 in the DRC and using them
of ‘other inhumane acts® D GHFLVLRQ ZKLFK ZDV DIAUPH® E\ WKH $SSHDOV &KDPEHU to participate actively in hostilities? In its 2012 landmark ruling, a Trial Chamber
found the accused guilty of all three counts and sentenced him to 14 years of
. . imprisonmentz 2Q 'HFHPEHU WKH $SSHDOV &KDPEHU FRQA
The International Criminal Court and sentence * Luis Moreno Ocampo’s decision to focus on child soldiers, and

. to indict Lubanga on such a narrow basis, was widely criticised by civil society
36. ThisIRFXV RQ WKH UHFUXLWPHQW DQG XVH RI FKLOG VROGLHUV DQG RQ VH[XDO DQG J H%r@dﬂigations in light of the widespread allegations that Lubanga bore responsibility

EDVHG YLROHQFH KDV ODUJHO\ FRQWLQXHG EHIRUH WKH ,&& for many other ICC crimes against children in Itur,including crimes of sexual
violence against the child soldiers themselves. Further, the weaknesses of the

37. The ICC was established in 2002 following the entry into force of the 1998 Rome protection framework for victims and witnesses, and the use by the Prosecution of
6WDWXWH ,W LV WKH AUVW DQG RQO\ SHUPDQHQW LQWHUQDWLRQDO FULPLQDO FRXU WnBQdgiakida Mrew criticisms. Evidentiary challenges pertaining to allegations of
subject-matter jurisdiction over war crimes, crimes against humanity and genocide, coaching of witnesses/victims by intermediaries were successfully brought by the
FRPPLWWHG RQ RU DIWHU -XO\ E\ D 6WDWH 3DUW\ RU LQ WKH WHUULWRU\ RI D 6\'1’95(9.’:\(’{0\5!andresultedintheTriaIChamberdisregardinginitsjudgmentdocumentary
Party; or on the territory of a State that has accepted the jurisdiction of the Court; evidence of child soldiers called by the Prosecution on the basis of its unreliabitity.
RU ZKHUH VXFK FULPHY DUH UHIHUUHG WR WKH 3URVHFXWRU E\ WKH 81 6HFXULW\ &RXQFLO
DFWLQJ XQGHU &KDSWHU BV RI WKH 81 & MKHWERXUW KDV VXEMHFW 40. ,Q DGGLWLRQ WR FULPHV RI UHFUXLWPHQW DQG XVH WKH
matter jurisdiction over the crime of aggression, provided that certain conditions and under Ocampo LQYHVWLIJDWHG DQG FKDUJHG VH[XDO DQG JHQGI
SURFHGXUHV BPUH VDWLVAHG DJDLQVW JLUOV LQ D QXPEH U $IRQLWRD MH.R\D VWZRG D FIINHHAA

were authorised in 2007in7KH 3URVHFXWRU Y $KPDG OXKDPPDG +DU!
38. ORVW FULPHV ZLWKLQ WKH VXEMH‘FW PDWWHADIMXULVGLFWLRQ RI WKH ,&& DIIHFW FKLOGYWKEOPPDG $OL $EG $0 5DKPDQ 9f$OL .XVKD\E- inrespect of alleg
WKHVH WKUHH DUH FKLOG VSHFLAF HQOLVWLQJ RU FRQVFULSWLQJ FKLOGUHQ XQGHU WKH DJH RI
15 or using them to participate in hostilities as a war crim@;forcible transfer of
children belonging to a national, ethnical, racial or religious group to another group

475 $UWLFOH H 5RRH PODR/ $WWLFOH G 5RPH 6WDWXWH LPSRVLWLRQ RI PHD)\
ELUWKYVY ZLWK WKH JURXS

— . . 476 $WLFOH F 5RPH 6 WDWXWH
SPHQG WKH . QualChavidet, Q0May 2004, paras. 35, 55, 62, 64. 478 'U $OLVRWI&HIVVEUHQ LQ WUDQVLWLRQDO MXVWLBH S BIRF HMY MAK HV 8\JIDAGSE U L G H O
470 The ley contested issue in these cases was whether ‘forced marriage’ could be framed as a separate crime against investigation. DUUDQW Rl $UUHVW IRU -RVHSK .RQ\ LVVXHG RQ -XO\ &DMVIHV DPHQGHC
humanity or whether it was a predominantly sexual crime which could be wholly subsumed by the existing charges 1R ,&& 3UH 7ULDO &KDPEHU 6HSWHPEHU :DUUDQW RI $UUHV
of sexual slavery. The Trial Chamber BURVHFXWRU Y $OH[ 7DPED %UL P D dismissed this charge, on the grounds that ,& & 3UH 7ULDO &KDPEHU -X 0\ DUUROWHRLIBU&VW IR3LHRWLDOK L
the evidence presented was not capable of establishing a crime of forced marriadjstinct from sexual slavery; the &KDPEHU ,, -X0\ LQ W K3HU R5&H E ® WHRWYWDIMYVDLIRG @ DEDMH YR/, & &
relationship between victim and perpetrator was one of ownership — a constituent element of sexual slavery — and 3UH 7ULDO &KDPEHU , $XIXVW SBURVHFXS8\ORMH YIR.DWSQJIJD DQG 1JRC
the use of the term ‘wife’ merely indicated the perpetrator’s intent to exercise proprietary rights over his victim $PHQGHG 'REXPHQW &RQWDLQLQJ WKH &KDUJHYV 3PteMiaDChathbdfrR $UWLFOH
SDUDV 7KLV GHFLVLRQ ZDV RYHUWXUQHG RQ DSSHDO WKH $SSHDOV &KDPEHU KROGLQJ WKDW WKH SUDFWLFH RAQRUFHG
marriage in Sierra Leone amounted to more than sexual slavery, both in terms of the conduct itself and resulting 479 3URVHFXWRU Y 7KREDVH XIRD Q&R Document Containing the Charges, Pre-Trial Chamber |,
harm. Perpetrators “intended to impose a forced conjugal association upon the victims rather than exercise an ,& & $XIXVW
ownership and interest”; this marital relationship entailed mutual obligations for both parties, with the ‘wives’ being 480 7KH 3URVHFXWRU Y 7KRRDWHXE®D QXX '\LQRGJP,H@MZhamber, 14 March 2012;
forced to perform domestic duties and sexual intercourse, among others, in exchange for ‘protection; the imposition 7KH B3URVHFXWRU Y 7KRRDWHXE®R Q,XX® '\LOR Decision on Sentence pursuant to
of this arrangement resulted in long-term suffering, arising from the sexual aspect of the crime and long-term social $UWLFOH RI WKX®WDWXWH
VWLIJPDWLVDWLRQ DQG RVWUDFLYVDSBWRWHR K WRRWY. PY¥OMQ G DRI 9 URKPLOD 8 WHO, -XGIPHQW 481 7KH 3URVHFXWRU Y 7KRRDWHXED Q&2 \LOR-XGIPHRIWSHDOV &KDPEHU '"HFHPEH
$SSHDOV &KDPEHU JHEUXDU\ SbDUDV 2014.
471 $SWLFOHYV DQG 5RPH 6WDWXWH 482 ,QODUFK ZKHQ WKH DUUHVW ZDUUDQW ZDV PDGH SXEOLF D QXPEHU RI 1°

472 $WLFOHV ELV DQG ELV DQG WHU 5RPH 6WDWXWH 7KH 3URVHFXWRU KDV WKH SRZHU WR LQLWLDWH D IRUPDO LQYRFNWQIDWLIRQPLDWLYHV IRU *HQGHU -XVWLFH DQG WKH ,QWHUQDWLRQDO &HQWL
SXUVXDQW WR D 6WDWH 3DUW\ UHIHUUDO RU D &KDSWHU 9,, UHIHUUDO E\ WKH 81 6HFXULW\ &RXQFLO 7KH 3URVHFXWRQFPDU@WRRHU WKH VFRSH RI'l®@CCHa [CETRINA ] \Abint Ettér RChief Prosecutor

initiate investigations SURSULR PRW X subject to being granted prior authorisation by the Pre-Trial Chamber. In each of the International Criminal Court’, -X0\
FDVH LQ GHFLGLQJ ZKHWKHU WR LQLWLDWH DQ LQYHVWLIJDWLRQ WKH 3URVHFXWRU LV UHTXLUHG WR KDYH UHJDBI8G6WR ZRIPW® HW , QL K\H DWW L V H3WX EROU. B HIHGSHDUF WHMGVY HHVILRQ RI FRQAGKIDWMD O OHW W
a reasonable basis to believe that a crime within the jurisdiction of the Court has been or is being committed; the 2006; Rosemary Grey and Louise ChappelBURVHFXWLQJ 6H[XDO DQG *HQGHU %DVHG &ULPHV D\
FDXVH LV RU ZRXOG EH DGPLVVLEOH XQGHU $UWLFOH 5RPH 6WDWXWH WKHUH DUH VXEVWDQWLDO UHDVRQV WR EHiDihaHGodrtWiK Gended ghd Wasupra QRWH DW SS 7KH BURVHFXWRU Y 7KRPDV /XE
LOQYHVWLIJDWLRQ ZRXOG QRW VHUYH WKH LQWHUHVWY RI MXVWLFH $UWLFOHV DQG 5RPH 6 WDWXWH &DVH 1R ,&& - X G J P,H@@aMZhamber, 14 March 2012, paras. 178-484; Redacted Decision on

473 7TKHBRPH 6WDWXWH H[FOXGHV FULPLQDO UHVSRQVLELOLW\ RYHU PLQRUV LQ FRQWUDVW WR WKH 6&6/ 6WDWXWH $lhistinédxrties 3X%6RO HF 0D\
6WDWXWH 484 7KH 3URVHFXWRU Y 7KRRDWHXE®D Q,BX '\LGRG JP,H@aMhamber, 14 March 2012,

474 $UWLFOHYV E [[YL DQG H YLL O5RPH 6WDWXWH paras. 178-484.
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civilian girls as a crime against humanity and war crime in Darfeirjn 2008 the and sexual slavery were not enforceable against members of one’s own forces; this

accusedin7KH 3URVHFXWRU Y *HUPDLQ .DWDQWMreDQG ODWKLHX 1JRGMXOR &KXL DUJXPHQW zDV UHMHFWHG E\ WKH 3UH 7ULDO DQG $SSHDOV
charged,inter alia, with rape and sexual slavery of girls as war crimes and crimes charges#e

against humanity in the DR@¢ and the 2009 indictmentin 7KH 3URVHFXWRU Y -HDQ

Pierre Bemba &8 HQWUDO $IULFDQ 5HSXEOLF LQFOXGHG FKDUJHV RI UDSH RI D \HDU ROG

girl s Conclusion

,Q -XQH YDWRX %HQVRXGD WKHQ 'HSXW\ 3URVHFXWRU WR 2FDPSR ZDV HO HF W H &4 gTihe af hoc tribunals were set up when increased interest in children’s rights and
3URVHFXWRU E\ WKH $VVHPEO\ Rl 6WDWH 3DUWLHV 'D\V EHIRUH KHU VZHDULQJ LQ % H & eorngiliy for crimes and violations committed against children in armed

declared that “in the International Criminal Court, children, including girls, will not be .F RQALFWV ZD V_ HPHUJ L QJ bv D Q LVVXH# TRd eblQWHUHVW LQ LQW
invisible” = In 2014 she reiterated this pledge, stating that, “in addition to focusing into force of the Convention on the Rights of the Child on 2 September 1990 and

on children who are forced to carry arms, we must also address the issue of children the publication of Graca Machel's seminal report, in 1996, mark the start of the

who are affected by arms’s increasing attention paid by the international community to children’s rights and the

VSHFLAF SOLJKW RI FKLOGUHQ LQ W4 BndrRaQaMitajw R1 PDVV DW
The OTP has since LPSOHPHQWHG D QXPEHU RI VWUXFWXUDO FKDQJHV GHVLJQHG WR VKLIwW Whythese tribunals paid less attention to crimes affecting children compared to more
WKH DWWHQWLRQ RI WKH 2IAFH DZD\ IURP WKH H[FOXVLYH IRFXV RQ FKLOG VROGLH U Vvragerinstiguiops:= That is not to say, however, that there was a total disregard for

WKH IXO0O UDQJH RI ZD\V WKDW F KuitdirGthe fu@sdiztibhioD | IHFWHG E\ FULPHYV WKH SOLJKW RI FKLOG YLFWLPV $V DQDO\&dth6c SUHYLRXVO\
the ICC*® %HQVRXGD DSSRLQWHG LQ WKH AUVW 6SHFLDO $GYLVHU RQ &KLOGUHQ LQ Dt@)@nalsshowsthattheageandvulnerabilityofchildrenwastakenintoaccountat

DIIHFWHG E\ $UPHG &RQALFW 3UR MHe/iwestigdtioP@él ODULH $PDQQ WKH LQYHVWLIJDWLRQ VWDJH DV UHAHFWHG LQ VRPH ,QGLFYV
prosecution of crimes against children has been elevated to a strategic priority.$ OHJDO AQGLQJV RQ FULPHV DQG DV SDUW RI WKH VHQWHQFL

3ROLF\ RQ &KLOGUHQ ZDV DGRSWHG LQ 1RYHPEHU

45. The ICC and the SCSL, set up later, have both been catalysts for major advances
Despite these changes, theP RVW YLVLEOH VKLIW DSSHDUV WR EH WKH LQFOXVLRQ RI D in the pursuit of accountability for crimes against children, mainly in respect of the
EURDGHU UDQJH RI FK D Uagaingt girls. TWOMBIE@MAME afs* % 9 UHFUXLWPHQW DQG XVH RI FKLOG VROGLHUV DQG RI 6*%9 D.
SDUWLFXODUOVNHIJRURVFBEXWRQ Y 2QJZHQ,charges of forced marriage and
IRUFHG SUHJQDQF\ ZHUH EURXJKW IRU WKH AUVW WLPH DW WKH ,&& LQ UHVSHFW R 6w Keyemer &ig foqus agalso meantthaRWKHU LQGLFWDEOH FULPHV VXFK D
RI JLUOV LQ QRUWKHUQ 8JDQGD DQG WKHLU GLVWULEXWLRQ WR /RUG-V 5HVLVWDQFH $8PLRURWHIAMUVHFEXWLRQ DQG GHSULYDWLRQ RI DFFHVV WR E
to serve as domestic servants, forced exclusive conjugal partners, and sex slates. ODUJH QXPEHUV RI FKLOGUHQ ZHUH HLWKHU SURVHFXWHG W
$QG XQOLNH,wReréexhe prévibDs Prosecutor had sought to argue that EDVHG RQ DGXOWYV:- WHVWLP RQM patticqdr, While ddrtsldllX WHG DW DC
VH[XDO YLROHQFH SHUSHWUDWHG DJDLQVW IHPDOH FKLOG VROGLHUV LQ WKH UDQNYV Rehilgjenalike@ie migimised by indiscriminate attacks against the civilian population
GHV 3DWULRWHV &RQJRODLV 83& E\ PHPEHUV RI WKH 83& ZDV FDSWXUHG E\ WKH F K D0dgiyiljan objects, such crimes tend to disproportionately affect children in terms

of recruitment and use, the Prosecutorin 7KH 3URVHFXWRU YorogRtVFR 1WDJDQGD of their long-term consequences and traumatic impaet. For example, in light of
separate charges in respect of these allegations, for rape and sexual slavery. their physical and developmental needs, the hardship caused by sieges, attacks
The Defence challenged the indictment on the grounds that the war crimes of rape on hospitals or the denial of humanitarian assistance is particularly devastating for

children, exposing them to elevated risks of malnutrition and disease, with damaging

7KH BURVHFXWRU Y $KPDG OXKDPPDG +DUXQ DQG $0L OXKRPWVEHGIBOI|&REG DO 5DKPDQ “$0OL .XVKD\Ep

:DUUDQW RI $UUHVW IR0 W RK BVEUaHd/ W RUHSKPDDBDO+RKRREHU , $SULO J—
2007. 496 7KH 3URVHFXWRU Y %RWHR 1RV D &[BQ GD -X@3PHQW RQ WKH DSSHDO RI OU 1WD:
7KH 3URVHFXWRU Y *HUPDLQ .DWDQJD D&BYVHDWRKLIERE 1DRIGM O Re & KX against the ‘Second decision on the Defence’s challenge to the jurisdiction of the Court in respect of Counts 6 and
&RQAUPDWLRQ FRe-TEaKChaimdéM, 30 September 2008 see e.g para 434. 9 -XQH
ICC,7KH BURVHFXWRU Y -HR@BHHWUH&EHPEDFLVLRQ 3XUVXDQW WR $UWLFOH D DQG E 497 David Tolbert, « KLOGUHQ DQG LQWHUQDWLRQDO FULPLQDO ODZ WKH SUDFWLFH RI WKH
of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba GorRbe-Trial Chamber II, 15 PHU <XJRVODYLQ .P/I<Q $UWV DQG 9 H MterHaBdng) C3iRiSdRACEONrtabititysavid the Rights
-XQH SDUD of Children 7KH +DJXH +DJXH $FDGHPLF 3UHVV S
JDWRX %HQVRXGD 3URVHFXWRU HOHFW RI WKH ,QWHUQDWLRQDO &ULPLQDO &RXUW .H\QRWH 6SHHFK EHIRUH 498KEbnQtibn $rmiie Rights of the ChildB1 *$ 5SHVROXWLRQRYHPEHU 2Q WKH UROH SOD\HG E\ WK
JRXQGDWLRQ LThelhtidercR bfithe Female Child Soldier and the International Criminal Court’ -XQH entry into force of the Convention on the Rights of the Child, see David Tolbert, ‘Children and international criminal
2012. ODZ WKH SUDFWLFH RI WKH ,QWHUQDWLRQDO &ULPLQDDULWYL & X Q/IVODIRE® IMHR/HN HROW B
Fatou Bensouda, t«KLOGUHQ DQG ,QWHUQDWLRQDO &ULPLQDO -XVWLFH *HRUJLD -RXUQDO RI ,QWHUQDWLRQDO DQG &RPSBSBWVY.NH HGV International Criminal Accountability and the Rightg KftChitdbehXH +DJXH $FDGHPLF
Law. 3UHVYV S
SQHVWYLHZ ZLWK 'LDQH ODULH $PDQQ JHEUXDU\ 499 ,Q DGGLWLRQ LW HKOGWEBMQRWKKHHVIWFWRUYV VXFK DV WKH QDWXUH RI FRQALFWYV
2IAFRH WKH 3URVHFXWRU&&WBHMWBEADPWBYHDWRX %HQVRXGD DSSRLQWV 3DWULFLD 6HOOHUV /HLOD 6DGDW DQG of crimes falling within the scope of their mandates, in the case of the earlier institutions, may explain why these
'LDQH ODULH $PDQQ DV 6SHFLDO $GYLVHUV, 12 December 2012. tribunals paid less attention to crimes against children at the investigation and prosecution stages in comparison
21AFH RI| RWKIHF BWRIWWHJILF 30DQ -XQH , October 2013, p. 27 Strategic goal 3 is to enhance the to more recent tribunals. David Tolbert, & KLOGUHQ DQG LQWHUQDWLRQDO FULPLQDO ODZ WKH SU
integration of a gender perspective in all areas of work and continue to pay particular attention to sexual and &ULPLQDO 7ULEXQDO IRU WKH LRU.PHUW GX$IRVD DRID IHVHOLQ 3RSRYVNL HGV Intel
gender-based crimes and crimes against children. Accountability and the Rights of Children 7KH +DJXH +DJXH $FDGHPLF 3UHVV SS
Supra note 101. 500 'U $OLVRWI&HIVYEUHQ LQ WUDQVLWLRQDO MXV2VLFH SURFHVVHV VWLOO VLGH OLQ
7KH 3URVHFXWRU Y 'RPLVHFIRQJZ&HQ 'HFLVIRQ RQ WKH &RQABRDMILRQ RI &KDUJHYV 501 7KLV KDV[EHHQV®O\ UHFRJQLVHG E\ WKH 2"ABob@the WaYcriieOthdt may Qavk KELOGUH Q
Chamber II, 23 March 2016, paras. 86-101. GLVSURSRUWLRQDWH HIIHFW RQ FKLOGUHQ DUH DWWDFNV RQ EXLOGLQJV GHGLFD
7KH BURVHFXWRU Y %BVARLRWRIDQGDHFLVLRQ 3XUVXDQW WR $UWLFOH D DQG E RI LQ DUWLFOH E L[ DQG DUWLFOH H LY RI WKH 6WDWXWH ZKHQ FRPPLWWE
WKH 5RPH 6 WDWXWH RQ WKH &KDUJHV RI WK G3HRWHBDXWSERKD & EHIUQ VW %RQYHR 1WDJDQGD DWWDFNV FRQWULEXWH WR WKH PXOWL OD\HUHG HIIHFW RQ WKH OLYHV RI FKLOG
para.76. survival and development’at para. 49.

118 119
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47.

effects on their growth and cognitive developmertt. With regards to the ICC
VSHFLAFDOO\ VWXGLHV FRQGXFWHG LQ ,WXUL LQ '5& UHYHDO GLVVDWLVIDFWLRQ

0O\DQPDU D 0\DQPDU 2  QGHSHQGHQW ,QYHV¥LJDWL

emphasis on child recruitment and sexual violence, with many expressing concern OHFKDQLVP ODQGDWH
that children who are killed or deprived of food, shelter or medical care during the
FRQALFW UHFHLYHG QR DWWHQWLRQ “To collect, consolidate, preserve and analyse evidence of the most serious international crimes and

YLRODWLRQV RI LQWHUQDWLRQDO ODZ FRPPLWWHG LQ 0\DQPDU VLQ
7KH IROORZLQJ 7DEOH VXPPDULVHVY WKH PDQGDWH DQG FRPSRVLWLRQ RI WZHOYH facilitate and expedite fair and independent criminal proceedings, in accordance with international
LQYHVWLJDWLYH DQG IDFW AQGLQJ ERGLHV 7KH PHFKDQLVPV: IRXQGDWLRQDO LQ law standards, in national, regional or international courts or tribunals that have or may in the
VFUHHQHG IRU D ODQJXDJH VSHFLAF WR YLRODWLRQV RU FULPHV DIIHFWLQJ FKL 'XWXUH KDYH MXULVGLFWLRQ RYHU WKHVH FULPHV 1LQ DFFRUGDQFH

UHTXLUHPHQWY RU ODQJXDJH DERXW WKH QHHG WR LQFRUSRUDWH FKLOG VSHFLA PDNH XVH Rl WKH LQIRUPDWLRQ FROOHFWHG E\ WKH IDFW AQGLQJ P
KDYH WKH FDSDFLW\ WR GRFXPHQW DQG YHULI\ UHOHYDQW LQIRUPD

engagement and by cooperating with other entities, as appropriate; report on its main activities
on an annual basis to the Human Rights Council as of its forty-second session and to the General

$VVHPEO\ DV RI LWV VHYHQW\ IRXUWK VHVVLRQu ~
9HQH]XHOD 2 )DFW ®#QGLQJ OLVVLRQ

OHFKDQLVP ODQGDWH

“To investigate extrajudicial executions, enforced disappearances, arbitrary detentions and

'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ OD
against children?

torture and other cruel, inhumane or degrading treatment since 2014 with a view to ensuring full

DFFRXQWDELOLW\ IRU SHUSHWUDWRUY DQG MXVWLFH IRU YLFWLPV DQG SUHVHQW D UHSRUW R
&RXQFLO GXULQJ DQ LQWHUDFWLYH GLDORJXH DW LWV IRUW\ AIWK VHVVLRQu ~

:KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPI
U H D | A U BahvewitioH on the Right of the Child SBUHDPEOH S W H[SUHVVHV FRQFHU
AQGLQJV RI WKH LQGHSHQGHQW L QW H thdizinere Gubjectédtt,\WhdA Q GLQJ PLV
witnessed, serious human rights violations, including killing, maiming and sexual violena® part

. N of a widespread and systematic attack on a civilian population warranting criminal investigation
agll?air:/g/tléhl-i:drgnl-;VROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQJXDJH VSHFLAF WR YLI DQG SURVHFEXWLRQu - "W DOVR FDOOV IRU FRRSHUDWLRQ EHWZHF

HVWDEOLVKHG E\ WKH *RYHUQPHQW RI O\DQPDU DQG DOO 8QLWHG 1I

'KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPHV DJDLQVW FKLOGUHQ Wk that all those responsible for crimes involving violations of international law, including violations and

prostitution and child pornographyp 3UHDPEOH S 7KH UHVROXWLRQ DOVR "H[SUHVVHV SDUWLFXODU

Rakhine State DUH KHOG WR DFFRXQWp ~

concern at the disproportionate impact of the crisis on theghts of women and childrep 3UHDPEOH

S

'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLI
LQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH"

'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUHPHQWY ODQJXDJH DE h luti | _ ional . d other d ¢
LOQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH" The resolution appeals to States, international agencies and other donors to step up support for

victims, “possibly through the establishment of a trust fund to address their needs, including the

7KH UHVROXWLRQ XUJHV 9HQH]XHOD ‘"WR WDNH DOO PHDVXUHV QHFHVVDU\ WR HQVXUH WKH DY needs of those who have been victims of sexual violence, as wellcmld victims and witnesse$

accessibility of food, water, essential medicines and health-care services to all those in need, [ H el U Y R 5_ RN r@qa'irb e I—!egd Sha" recruit "_’1 secretarlat .

including comprehensive preventive health-care programmeaegith particular attention to children’s composed of impartial and experienced professional and adm|n|str§t|ve ?,taﬁf’ with expertis eX A " the .

and maternal services )W IXUWKHU XUJHV WKH LQWHUQDWLRQDO FRPPXQLW\ WR SURYLGH DQG vF 'ROORZLQJ DUHDV _LQWHU DOLD > @ childrefis rights; crimes against children
XS VXSSRUW "WR UHVSRQG WR WKH JURZLQJ QHHGpartRUla®HQH]XHODQV RQ WKH PRYH LQFOXGLQ . L . .

needs of women, childrent  * The ToRs also require that “The Independent Investigative Mechanism shall take appropriate

502

503
504

measures to respect and ensure respect for the privacy, interests and personal circumstances of
victims, in the light of their age, sex, sexual orientation, gender and health and taking into account
the nature of the crime, in particular where it involves sexual ammgnder based violence or violence

against children ~

See e.g the Syria Commission has documewtthatthe " ODFN RI DFFHVV WR PHGLFDO FDUH ZKHWKHU DV D UHVXOW RI

GHOLEHUDWH REVWUXFWLRQ RU WKH YDJDULHV RI ZDU KDV SURIRXQGO\ DIIHFWHG FKLOGUHQ 7KHUH LV OLWWOH FDUH DYDLODEOH WR
PRUH YXOQHUDEOH QHZERUQV DQG YDFFLQDWLRQ SURJUDPPHVY FRQWLQXH WR EH DIIHFWHG QHJDWLYHO\ E\ WKH FRQALFW ,QMXUHG
FKLOGUHQ OLNH DGXOWV VXIIHU GXH WR D ODFN RI PHGLFDO VXSSOLHV 2QH LQWHUYLHZHH ZLWQHVVHG D GRFWRU RSHUDWLQJ RQ

D \HDU ROG FKLOG ZLWKRXW DQDHVWKHVLD LQ -LVU $0 6KXJKRXU LQ $SULO +H GHVFULEHG WKH FKLOG DV EHLQJ LQ VXFK SDLQ

WKDW fKH ZDV EH\RQG FU\LQJ: 1 SHSRUW RI WKH .QGHSHQGHQW ,QWHUQDWLRQDO &RPPLVVLRQ RI ,QTXLU\ RQ WEH 8)ULPO SUDE . '\ grxoF OBWERGVY RGY X0 RUJ 703 WP O
Republc $ +5& $XIXVW SDUD UQNFHIAR :
&pFLOH $SWHO DQG 79 WRXQK I /QGI\GHKOM D FKLOG VHQVLWLYH DSSURDFK WR WUDQVLWLRQDO MXVWLFH.p.22. ~ S00 Leter Ri WHKH SHFUHWDUL “HOHUDO WR WKH SUHVLEGHQW IRIMIKH ~BRHBBOKIVVHPE
81 +XPDQ 5LJKWV &RXQFLO 5HVROXWLRQ KWWSV XQGRFV RUJ $ +5& 5(6 orglen/Arbodies/Arc/myanmariim/pages/index.aspx
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E 0\DQPDU 2 ,QGHSHQGHQW ,QWHUQDWLRQ@DO )DFW support for national, regional and international efforts to promote accountability for human rights

YLRODWLRQV DQG DEXVHV LQ <HPHQu °~ 5HVROXWLRQ 7R VXEPL
OHFKDQLVP 0DQGDWH to the High Commissioner, by the time of the thirty-ninth session of the Human Rights Council, to be

IROORZHG E\ DQ LQWHUDFWLYH GLDORJXHp ~ 5HVROXWLRQ
“To establish the facts and circumstances of the alleged recent human rights violations by military
and security forces, and abuses, in Myanmar, in particular in Rakhine State, including but not limited
to arbitrary detention, torture and inhuman treatment, rape and other forms of sexual violence, 'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQ.
extrajudicial, summary or arbitrary killings, enforced disappearances, forced displacement and against children?
unlawful destruction of property, with a view to ensuring full accountability for perpetrators and
justice for victims, and to present to the Council an oral update at its thirty-sixth session and a full ‘KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPHV I
UHSRUW DW LWV WKLUW\ VHYHQWK VHVVLRQu -~ 2019 Resolutions express concerns about “the allegations of violations of international humanitarian

law and violations and abuses of human rights law in Yemen, including thaseolving grave

violations against childrep attacks on humanitarian workers, civilians and civilian infrastructure,
'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQJXDJH VSHFLAF WR YLRQnBL}GHg%gMaI%MUé:SQr{d @s\énsandthelrpersonnel as well as school S UHDPEOH S RI DOO
against children? UHVROXWLRQV 7KH\ IXUWKHU FRQGHPQ WKH "'RQJRLQJ YLRODWLRQV D

of international humanitarian law in Yemen, including thodavolving the widespread recruitment
:KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPHYV DJDLQVW FKLOGUHQ WKHm&gﬁ%HWLMWUﬁQJQ\SDUWLHV WR WKH DUPHG FROALFW « DQG D W\

encourages the Government of Myanmar to take the measures necessaryaduress discrimination including...schoolsp =~ RI DOO UHVROXWLRQV_ 7KH\ DOVR GHPDQG WKDW ‘'DOO
and prejudice against women, childreand members of ethnic, religious and linguistic minorities end the recruitment and use of children and release those who have already been recruited, and calls

DFURVV WKH FRXQWU\p -~ , W DOVR ZHOFRPHV WKH tY&dddHSV WDNHQ E\ WKH *RYHUQPHQW RI O\DQ)PWO’ DOO SDUWLHYV WR FRRSHUDWH ZLWK WKH 8QLWHG 1DWLRQV IRU W
the recruitment of child soldiers and the release of 800 child soldiers and, abhorring their use in taking into consideration the relevant recommendations made by the Secretary-General in his report

Myanmar, urges the Government to consolidate progress further towards a complete cessation of RQ FKLOGUHQ DQ@ DURHG KRQ ALPWG 5HVROXWLRQV ~ RI WKH 5|
DOO UHFUXLWPHQW DQG XVH RI FKLOG VROGLHUV WKH LGHQWLAFDWLRQ RI DOO FKLOGUHQ UHPPa%t@%gdp%glsygmycM%Msgﬂdobllgatlonsonemen undéhné Convention on the Rights

government forces and their immediate release; an end to the arrest, harassment and imprisonment RI WKH &KLOG DQG WKH 2SWLRQDO 3URWRFROV WKHUHWR RQ WKH LQYF
of children accused of desertion; continued efforts to bring perpetrators of child recruitment to on the sale of children, child prostitution and child pornography thereto ~ R1 WK H DQG

justice and to criminalize the recruitment of child soldiers; increasing transparency, including by 5HVROXWLRQV ~ RI WKH 5HVROXWLRQ

expanding access to birth registration services to children, including those vulnerable to recruitment;
and ensuring the rehabilitation and reintegration of former child soldiers p

'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUH

LVQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH"
'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUHPHQWY ODQJXDJH DERX WKH QHHG WR

LQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH" R

1R

%XUXQGL 2 &RPPLV¥LRQ RI ,QTXLU\
<HPHQ 2 *URXS RI (PERHQW ([SHUWYV OHFKDQLVP ODQGDWH

OHFKDQLVP ODQGDWH 7R FRQGXFW D WKRURXJK LQYHVWLJDWLRQ LQWR KXPDQ ULJKWV YLRC
2015, including on their extent and whether they may constitute international crimes, with a view to

“To monitor and report on the situation of human rights, to carry out a comprehensive examination of FRQWULEXWLQJ WR WKH AJKW DJDLQVW LPSXQLW\ WR LGHQWLI\ DOOH

all alleged violations and abuses of international human rights and other appropriate and applicable and abuses in Burundi with a view to ensuring full accountability; to formulate recommendations

AHOGV RI LQWHUQDWLRQDO ODZ FRPPLWWHG E\ DOO SDUWLHV WR WKH FRQALFW VLQFH 6HSWHP%#s%pstobek&g%h%lvg\latoguaranteelngthattheauthorsofthesewolatlonsandabuses,

the possible gender dimensions of such violations, and to establish the facts and circumstances UHJDUGOHVV Rl WKHLU DIAOLDWLRQ DUH KHOG DFFRXQWDEOH IRU WK

surrounding the alleged violations and abuses and, where possible, to identify those responsible; to DXWKRULWLHY DQG DOO RWKHU VWDNHKROGHUV LQ SDUWLFXODU 8QL

PDNH JHQHUDO UHFRPPHQGDWLRQV RQ LPSURYLQJ UHVSHFW IRU DQG WKH SURWHFWLRQ DQG IX%,@,EIAQ,Wd?bﬁﬁep@FH RI WKH 21AFH RI WKH +LJK &RPPLVVLRQHU LQ %X

rights, and to provide guidance on access to justice, accountability, reconciliation and healing, as 8QLRQ DQG WKH $IULFDQ &RPPLVVLRQ RQ +XPDQ DQG 3HRSOHV. 5LJKW

DSSURSULDWH WR HQJDJH ZLWK <HPHQL DXWKRULWLHY DQG DOO VWDNHKROGHUV LQ SDUWLFX%%Q':‘YR,Q_WHSQ;{LUNWQH LPPHGLDWH LPSURYHPHQW RI WKH VLWXDWLF

1IDWLRQV DJHQFLHV WKH AHOG SUHVHQFH RI MAKHQ2 IWRKH BRXWKRULWKHMPPLVVLRQHU LQ < LPSXQLW\ WR SUHVHQW DQ RUDO EULHAQJ WR WKH +XPDQ 5LJKWV &R X

RI' WKH *XOI 6WDWHV DQG WKH /HDJXH RI $UDE 6WDWHV ZLWK D YLHZ WR H[FKDQJLQJ LQIRUPDWLRRQ P TUBYEChW0oDO UHSRUW GXULQJ DO LOWHUDFWLYH GLDORJXH
UHSRUW WR WKH *HQHUDO $VVHPEO\ DQG RWKHU UHOHYDQW LQWHUQD

507 The Independent International Fact-Fin@J OLVVLRQ RQ 0\DQPDU VHW XS E\ WKH +XPDQ 5LJKWV &RXQFLO LQ UHVR
OXWLRQ KDQGHG RYHU LWV HYLGHQFH RI VHULRXV FULPHV XQGHU LQWHUQDWLRQDO ODZ WR WKH ,,00 ,WV PDQGDWH HQGHG LQ
September 2019. - .
7KH B5HVROXWLRQ AUVW HVWDEOLVKHG WKH *URXS RI (PLQHQW ([SHUWV RQ <HPHQ DQG WKH DQG 5HVROXWL/Adly SHVROXWLRQ AUVW HVWDEOLVKHG WKH &RPPLVVLRQ RI ,QTXLU\ DQG WKH
renewed its mandate. mandate.
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'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQJXDJH VSHFLAF WR YL R Qb SyriaRdthorifek! ifelubin@the\Killing of children during demonstrations and the widespread

against children? practice of arbitrary detention, torture and ill-treatmeftand “the sexual violence committed by the
Syrian authorities, including against male detainees and children

:KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPHV DJDLQVW FKLOGUHQ WKH SHVROXWLRQ
expresses concern about “the continuous and accelerated deterioration of the human rights, 5HVROXWLRQ condemns “the continued widespread and systematic gross violations of
economic and humanitarian situation in Burundin particular the situation of women and childreh human rights and fundamental freedoms by the Syrian authorities and the Government-controlled

- , W DOVR VWURQJO\ FRQGHPQV "DOO YLRODWLRQV DQG DEXVHV RI KXPDQ ULJKWYV LQ % XU X Q Gnilitie Shakbite, BUEMER thé/use of heavy weapons and force against civilians, massacres, arbitrary
particularly those involving mass arbitrary arrests and detentioriscluding cases involving childreh executions, extrajudicial killings, the killing and persecution of protestors, human rights defenders

- 7KH 5HVROXWLRQ H[SUHVVHV FRQFHUQ DW "WKH FRQWLQXRXVO\ ZRUU\LQJ KXPDQ ULJKW\ndjQuéalists, arbitrary detention, enforced disappearances, interference with access to medical
humanitarian situation in Burundiwhich particularly affects women and childrep  ~ treatment, torture, sexual violence and ill-treatmenincluding against childrernu

BHVROXWLRQ condemns ‘all violations and abuses committed against childrerand
'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUHPHQWY ODQJXDJH DERXWJIJW¥YH @QMHBGBGUWRHY WR FRPSO\ ZLWK WKHLU REOLJDWLRQV XQGHU

LQFRUSRUDWH FKLOG VSHFLAF H [SHUWLVH" release of all persons arbitrarily detainedncluding childrenp  ~
1R BHVROXWLRQV D Q@@ ndemn “the gross and systematic abuse of women'’s

and children’s rights E\ WKH VR FDOOHG ,VODPLF 6WDWH LQ ,UDT DQG WKH /H
the enslavement and sexual abuse of women and girlsnforced disappearances and the forced

recruitment and abduction of childreru ~ DQG ~ 7KH UHVROXWLRQV IXUW
6\ULD D 6\ULD 2 &RPPLVVLRQ RI ,QTXLU\ “all violations and abuses of international human rights law and all violations of international
humanitarian law,_including against women and childrgm ~ DQG ~

OHFKDQLVP ODQGDWH
BHVROXWLRQ expresses concern atthe situation of women, children..especially

“To investigate all alleged violations of international human rights law since March 2011 in the Syrian those who are internally displaced, who remain among the most vulnerable to violence and abuse”

$UDE 5HSXEOLF WR HVWDEOLVK WKH IDFWV DQG FLUFXPVWDQFHY WKDW PD\ DPRXQW WR VXFK YLRODDWPIEROH B QG RN tiicRfatks d&yainst divikan objects, such as schools... and the

the crimes perpetrated and, where possible, to identify those responsible with a view to ensuring QHIJDWLYH HIIHFWV Rl WKH RQJRLQJ FRQALFW RQ WKH ULJKWV DQG .
that perpetrators of violations, including those that may constitute crimes against humanity, are to medical care and other humanitarian assistance as well as to education, including schools,

KHOG DFFRXQWDEOHE °~ RI5HVROXWLRQ 6 DQG °~ RI BHVROXWLRQ "7TR XUJHQWO\ FRQ G Hédeliés he violations and abuses of international human rights law and violations of international
comprehensive, independent and unfettered special inquiry, consistent with international standards, humanitarian law, as applicable, and deplores in particular the impact of the denial of humanitarian

into the events in El-Houleh and, if possible, to publicly identify those who appear responsible for access on their lives and well-being p

these atrocities, and to preserve the evidence of crimes for possible future criminal prosecutions

or a future justice process, with a view to hold to account those responsible, and also requests 5HVROXWLRQ expresses concern atthe situation of women, children.. especially

WKH FRPPLVVLRQ WR SURYLGH D IXO0O UHSRUW RI WKH AQGLQJV RI LWV VSHFLDO LQTXLU\ WR W Kibse XR@ irdrdaiyvdisplaced, who remain among the most vulnerable to violence and abuse”
&RXQFLO DW LWV WZHQWLHWK VHVVLRQ DQG WR FRRUGLQDWH DV DSSURSULDWH ZLWK UHOHYDQWHDPIEOHG I DW LR @R OBWPYOH MIKHFWY RI WKH RQJRLQJ FRQALFW R(

PHFKDQLVPVu =~ RI 5HVROXWLRQ 6 TR FRQGXFW DQ LQWHUQDWLRQDO WUDQVSDUHQW L Q QHBi@Gir@dglhdiGaccess to medical care and other humanitarian assistance as well as to

prompt investigation into abuses and violations of international law, with a view to hold to account education, including schools, decries the violations and abuses of international human rights law

those responsible for violations and abuses, including those that may amount to crimes against and violations of international humanitarian law, as applicable, and deplores in particular the impact
KXPDQLW\ DQG ZDU FULPHVuy °~ RI 5HVROXWLRQ of the denial of humanitarian access on their lives and well-beingp  ~ W H[SUHVM#V FRQFHUC

suffering of children resulting from the escalation of violence, harsh weather conditions and lack
RI VDIH UHIXJH DQG FDOOV XSRQ DOO SDUWLHYV AJKWLQJ LQ WKH 6\
'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQVY FRQWDLQ ODQJXDJH VSHFLAF WR YL R QubiAhttaRa® WorlRrd tofréddhRHildven and families in need of life-saving assistance, and to prevent

against children? and protect children from all exploitation, violations and abuses, including sexual and gender-based

violence and child, early and forced marriage, by, among other actions, ending and preventing
:KLOH WKH PDQGDWH LWVHOI LV EURDG DQG5GRWONXMIFRAFSWR FULPHV DIJDLQVW FKLOGUHQ WKH UHFUXLWPHQW DQG XVH RI FKLOGH® DUE ONKH) B UPHRR BB Q WILRW
condemns “the continued grave and systematic human rights violations by the Syrian authorities, such releasing children and handing them over to civilian child-protection actors and ensuring that such
as arbitrary executions, excessive use of force and the killing and persecution of protesters and human authorities have access to detained children associated with armed groups ~ ,W H[SUHVVHV
rights defenders, arbitrary detention, enforced disappearances, torture and ill-treatment of detainees, concern that “the hostilities have restricted access to or resulted in the loss of civil documentation,
including of childrenp ~ thereby limiting freedom of movement and access to essential services, particularly for women,
5HVROXWLRQ 6 condemns ‘the outrageous killing of forty-nine children, all under the age childrenp  ~ /IDVWO\ LW H[SUHVVHV FRQFHUQ DERXMWIidMKH GRFXPHQW
ofl0p ~ women and children being taken hostage by the so-called Islamic State in Iraq and the Levant

'DHVK p

5HVROXWLRQ condemns ‘the extensive violations of children’s rights committed by

BHVROXWLRQV D&Js6 demand “the
L immediate release of all persons arbitrarily detainedhcluding women, childreru -

SHVROXWLRQ 6 AUVW HVWDEOLVKHG WKH &RPPLVVLRQ RI ,QTXLU\ DQG DOO VXEVHTXHQW UHVROXWLRQV UHQHZHG LWV ~

mandate.
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‘R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUHPHQWY ODQJXDJH D E B AN SR ECEPEDRENRA J NN RVAVAN &S RN O IE D ¢ i DX RE-1 BN N [ QAV)
LQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH"

OHFKDQLVP ODQGDWH

1R
“To monitor and report on the situation of human rights in South Sudan and make recommendations
for its improvement; to assess past reports on the situation of human rights since December 2013
in order to establish a factual basis for transitional justice and reconciliation; to provide guidance
E 6\ULD 2 QWHUQDWLRQDO ,PSDUWWEDO DQG ,QGHS on transitional justice, accountability, reconciliation and healing, as appropriate, and — once the
transitional Government of national unity is fully formed, operational and commits to ending the
OHFKDQLVP ODQGDWH violence against the civilian population and to cooperating with the hybrid court for South Sudan
— to make recommendations on technical assistance to the transitional Government of national
“To closely cooperate with the Independent International Commission of Inquiry on the Syrian unity to support transitional justice, accountability, reconciliation and healing; to engage with other

$UDE 5HSXEOLF WR FROOHFW FRQVROLGDWH SUHVHUYH DQG DQDO\VWH HYLGHQFH RI YLRODWLRQWWRHUQWWURQIWQRQDO UHIJLRQDO PHFKDQLVPV LQFOXGLQJ WKH 8QLWt
KXPDQLWDULDQ ODZ DQG KXPDQ ULJKWV YLRODWLRQV DQG DEXVHY DQG WR SUHSDUH AOHV LQ RERHWKWR GIDFQ OWWBWHILFDQ 8QLRQ DQG LWV $IULFDQ &RPPLVVLRQ RQ

and expedite fair and independent criminal proceedings, in accordance with international law Monitoring and Evaluation Commission Chair and civil society, with a view to providing support to
standards, in national, regional or international courts or tribunals that have or may in the future national, regional and international efforts to promote accountability for human rights violations and
KDYH MXULVGLFWLRQ RYHU WKHVH FULPHV LQ DFFRUGDQFH ZLWK LQWHUQDWLRQDO ODZu ~ DEHWRHO/XIW L R Q 5HVROXWLRQ

'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQJXDJH VSHFLAF WR YLROBWULRK VY HRWRPXWIHRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQ.

against children? against children?

1R :KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPHV DJDLQVW
ongoing human rights violations and abuses and violations of international humanitarian law in South Sudan,
including...the recruitment and use of children, attacks on schoolsy  * ;W 1 X U WikKgattlexiend V -

'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUHPHQWY ODQJXDJH D E R »\d/préteit himgh kghtsGiolstidRs and abuses committed against children, and calls upon all parties to end

LQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH" immediately the unlawful recruitment of children and to release all children that have been unlawfully recruited to
date

:KLOH WKH PDQGDWH LWVHOI LV EURDG DQG @ RVidE thath&IIMSHFLAF WKH WHUPV RI UHIHUHQFH

"ZLOO WDNH DSSURSULDWH PHDVXUHV WR UHVSHFW DQG HQVXUH UHVSHFW IRU WKH FRQAGHQWLDOLWAKISULYDHUYROAWHRIHVYWSHDWY WKH DERYH ~ DQG ° DQG H[SUHVVHV FRQFHU

and personal circumstances of victims, including age, sex, gender and health, and take into account the serious and ongoing gross human rights violations and abuses and violations of international humanitarian law...

nature of the crime,in particular where it involves sexual violence, gender-based violence or violence WKDW ZHUH SHUSHWUDWHG E\ DOO SDUWLHV WR WKH FRQALFWnI. QFOXGLQJ WK

against childrenp  ~ S DQG ~ S JXUWKHU WKH ,,,0 "ZLOO SURYLGH FOHDU VHUYLFH UHIHUUDO SD W K Zthe &treme violence against women and childrgn 3UHDPEOH S

so that vulnerable victimsjn particular child victims DQG YLFWLPV RI FRQALFW UHODWHG VH[XDO YLROHQFH ZKR

FRPH IRUZDUG WR WKH ,,,0 DUH SURYLGHG ZLWK DSSURSULDWH PHGLFDO DQG SV\FKRVRFLDO VXSSRUWHKH "~ SHVBQBWLRQ H[SUHVVHV DODUP RYHU WKH FRQALRFWe@®G YLROHQFH LQ

- S 7KH WHUPV DOVR PHQWLRQHG WKDW "GXH FRQVLGHUDWLRQ ZLOO EH JLYHQ WR DSSRLQWLQJ agdnet eh@drei fi® Fetiuthént or use of child soldiers, and attacks on schools and hospitals 3UHDPEOH S

in the areas of sexual and gender-based crimes afastice for childrenp ~ S JXUWKHU WKH +HDG ,\W QRWHV WKDW WKH 3HDFH DQG 6 H Fntad alig/strérigiX @fde@ndrl lalVeid{s-bf $exuiadl FDQ 8QLRQ

and Deputy Head of the I1IIM “will be assisted in their work by a secretariat composed of impartial and and gender-based violence anthe unlawful recruitment of children into military activiies 3UHDPEOH S W

H[SHULHQFHG SURIHVVLRQDO DQG DGPLQLVWUDWLYH VWDII ZLWK H[SHUWLVH LQ WKH IROORZLQJ D U HuEthér cenBemas JthR digdikglhivman rights violations and abuses and violations of international humanitarian

international criminal justice, human rights law, international humanitarian law, criminal investigation and law in South Sudan, including... the recurring recruitment and use of childremttacks on schoolgt ~ /IDVWO\

prosecution, the military, forensic matters, including in particular digital forensics, forensic pathology and it urges “all parties to end and prevent violations and abuses of human rights committed against children, and

forensic imagery, witness and victim protection, sexual and gender-based crimes and violenbédren’s calls upon all parties to end immediately the unlawful recruitment of children to armed groups and to release all

rights and crimes against childreu ~ S DQG ~ S children that have been unlawfully recruited to datg
7KH 5HVROXWLRQ H[SUHVVHV DODUP RYHU WKH DUPHG FRQALFW DQG YLROH
“violence against children, the unlawful recruitment and use of children by armed groups, and attacks on schools
and hospitalsy 3UHDPEOH S ,W IXUWKHU FRQGHPQV "WKH RQJRLQJ YLRODWLRQV |
violations of international humanitarian law in South Sudaimcluding...the recurring unlawful recruitment and
use of children by armed groups,... attacks on schogis ~ ,W XUJHV “all parties to end and prevent violations

and abuses of human rights committed against children, and calls upon all parties to end immediately the
unlawful recruitment and use of children by armed groups and to release all children that have been unlawfully
recruited to datep  ~ /IDVWO\ LW XUJHV WKH *RYHUQPHQW RI 6RXWK 6XGDQ "WR LQWH
7KHHQ@WDWLRQDO ,PSDUWLDO DQG ,QGHSHQGHQW O0Hoexde®LVP ,,,0 LV FRPSOHPHQWDU\ WR WKH ,QGH abuses, particularly against women and childrem  ~
,QWHUQDWLRQDO &RPPLVVLRQ RI ,QTXLU\ RQ WKH 6\ULDQ $UDE 5HSXEOLF &R, :KLOH WKH &R, IRFXVHV RQ GLUHFWO\ FROOHFWLQJ
information, publicly reporting recent broad patterns of violations, abuses and emblematic incidentslanaking
recommendations, notdly to Member States, the IIIM primarily builds on the information collected by others, in
SDUWLFXODU WKH &RPPLVVLRQ E\ FROOHFWLQJ FRQVROLGDWLQJ SUHVHUYLQJ DQG DQDO\VLQJ HYLGHQFH DQG SUHSDUHV AOHV WR

facilitate and expedite fair and independent crimial proceedings in national, regional or international courts or 513 7KH 5HVROXWLRQ AUVW HVWDEOLVKHG WKH &RPPLVVLRQ RQ +XPDQ 5LJKWV I

tribunals. its mandate.
512 1lIM, Erms of Referencehttps LLLP XQ RUJ WHUPV RI UHIHUHQFH RI LLLP
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‘R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXLUHPHQWY ODQJXDJH DE
LQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH"

OHFKDQLVP ODQGDWH

1R
TR VXSSRUW GRPHVWLF HIIRUWV WR KROG ,6,/ 'D-HVK DFFRXQWDE
evidence in Iraq of acts that may amount to war crimes, crimes against humanity and genocide

FRPPLWWHG E\ WKH WHUURULVW JURXS ,6,/ 'D-HVK LQ ,UDT WR WK
.DVDw 5HJLRQ 'HPRFUDWLF 5HSXE®LF RI &RQJR 2 ([SH should be addressed by the Terms of Reference referred to in paragraph 4, to ensure the broadest
possible use before national courts, and complementing investigations being carried out by the Iraqi
OHFKDQLVP ODQGDWH DXWKRULWLHY RU LQYHVWLJDWLRQV FDUULHG RXW E\ DXWKRULWLH
5HVROXWLRQ
“Monitoring, evaluating, providing support and reporting on the implementation by the Democratic
Republic of the Congo of the recommendations made by the previous team of international experts

LQ LWV UHSRUW LQ SDUWLFXODU ZLWK UHJDUG WR WKH AJKW DJDLQVW LPSXQLW\ DQG WKH PHDW WHWHWRHWRERWHRQVY VWDWXWRU\ SURYLVLRQV FRQWDLQ OD

UHFRQFLOLDWLRQ DQG WR PDNH UHFRPPHQGDWLRQV LQ WKLV UHJDUG DV DSSURSULDWHun ~ ‘againstzhildrerf?L SDWH
in an enhanced interactive dialogue at its fortieth session, and... to participate in an interactive
GLDORJXH DW LWV IRUW\ AUVW VHVVLRQu °~ :KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULP}

that “the Islamic State in Iraq and the Levant constitutes a global threat to international peace and
security through its terrorist acts, its violent extremist ideology, its continued gross, systematic and
'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV FRQWDLQ ODQJXDJH VSHFLAF WR Y LR QuiaéspteRiIQt4ck tireEtdd aginsVcivilians, its violations of international humanitarian law and
against children? abuses of human rights, particularly those committed against women and childremd including
those motivated by religious or ethnic grounds, and its recruitment and training of foreign terrorist
:KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW VSHFLAF WR FULPHV DJDLQVW FKLOGUHQ W KH AUKWRHANXWZRRYEGRWHMIDW DIIHFWV DOO UHJLRQV DQG OHPEHU 6WDWI

with concern “the conclusions of the team of international experts, particularly on serious human 5HVROXWLRQVY ,W DOVR FRQGHPQV WKH FRPPLVVLRQ RI DFWV E
rights violations and abuses, and on violations of international humanitarian law by all parties to KRVWDJH WDNLQJ VXLFLGH ERPELQJY HQVODYHPHQW VDOH LQWR |
W K H F RriQléding Whe recruitment and use of child soldiers... and the destruction of homes, in persons, rape, sexual slavery and other forms of sexual violengecruitment and use of children

schoals, hospitalskp  3A3UHDPEOH S ,W WDNHV QRWH Rl WKH "VWDWHPHQW RI WKH 6SHFLDO 5HSUHYVH Q \AttadksloN ttitiBal infrastructure, as well as its destruction of cultural heritage, including archaeolog

WKH 6HFUHWDU\ *HQHUDO IRU &KLOGUHQ DQG $UPHG &RQALFW RQ $SULO LQ ZKLFK VKH GH¥PWLEHWHWKHD QG WUDIAFNLQJ RI FXOWXUDO SURSHUW\ 3UHDPEOH
GLVSURSRUWLRQDWH LPSDFW RI Y teBiahkhQELH _alpeciklk kilnGsUrhla(n-L Q WKH .DVD

ing and burning children alivetr 3UHDPEOH S ,W DOVR FRQGHPQVY DOO DFWV RI YLROHQFH LQFLWHPHQW WR

hatred and ethnic violence, human rights violations and violations of international humanitarian law 'R WKH UHVROXWLRQV VWDWXWRU\ SURYLVLRQV KDYH UHTXL!
FRPPLWWHG E\ DOO SDUWLHVY WRIMRKH VARQGFAIL B WJ X § VWV K H .ilcWding violence LQFRUSRUDWH FKLOG VSHFLAF H[SHUWLVH"

and abuse against women and children, the unlawful recruitment and use of child soldiers p

Further, it condemns [n particular violations and abuses committed against children, who were the :KLOH WKH PDQGDWH LWVHOI LV EURDG DQG QRW FKLOG VSHFLAF W
AUVW YLFWLPV RI WKH YLROHQFH DQG WKH FRQGLWLRQV LQ ZKLFK WKH\ ZHUH FRPPLWWHG L Q F@eénthbérQak th¥ knikRi¥atite Yedrshall be impartial and experienced professionals, with expertise

excessive use of force and the recruitment and use of children by the militias, calls upon all parties in the following areas... witness and victim protection; sexual and gender-based crimes and violence;

to put an immediate end to t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.StackOverflowError</ns1:faultstring></ns1:XMLFault>