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Preface

The Oxford Amnesty Lectures is a registered charity. Its purpose is to raise funds
for Amnesty International and to raise awareness of human rights in the academic
and wider communities. It is otherwise independent of Amnesty International. It
began as a fund-raising project for the Oxford Amnesty group and is now one of
the world’s leading lecture series. To date, Oxford Amnesty Lectures has raised over
£105,000 for Amnesty International.
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Chris Miller

Introduction: some notes on ‘terror’

Terrorism is a form of human sacrifice. It treats humans not as ends in themselves
but as means to a political goal. It asks no permissions of those whose lives it takes
or mars; they are sacrificed to a cause that they may never have heard of. Ritual
human sacrifice is found in societies that have an erroneous notion of the instru-
mentality of this procedure and suppose that the gods or other influential entities
are appeased or sated by slaughter. For a society afflicted by terrorism, the easy choice
is to suppose that the deaths and traumas inflicted by terrorism are like those inflicted
by ritual sacrifice; that terrorism too is mistaken in its methods and as futile as it
is murderous.

I do not think we can say this, though I believe that terrorism is never justified.
On this point, we must shift the grounds of our analogy. Terrorism (in the com-
mon understanding of the term, which I shall call ‘non-state terrorism’) does not
seek to placate ‘influential entities’, to sate or appease by slaughter. On the con-
trary, it seeks to provoke the powerful.' In this, of course, it is often very success-
ful. And the ‘gods’ whom this terrorism provokes, like those to whom it sacrifices,
are invariably political. To dismiss it as the product of religious fanaticism is self-
deluding. From the point of view of the victims and their loved ones, of course,
terrorism is nothing other than human sacrifice. They have been chosen at random
as representatives of a targeted society. But there is some evidence to show that,
however repugnant the practice, when terrorism sacrifices other human beings to
a cause, it not only ensures that the cause for which they are sacrificed is not for-
gotten but that ultimately, if the non-state terrorism persists, realistic questions
will eventually be asked as to the terrorists’ motives. And there is therefore every
reason to suppose that terrorism will continue.

For, when inquiry is made into the motives of non-state terrorism, it frequently
emerges that an injustice has occurred; that ‘Others’ in a specified place and time
have previously been sacrificed to ‘higher interests’ and that the survivors of this
injustice are not prepared simply to concede defeat, abandon their own dignity and
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accept the new status quo. And insofar as human societies have a concern with jus-
tice, nor should they. History cannot be reversed but sometimes injustices can be
remedied or at least not perpetuated. In principle, none of us wishes to perpetuate
a recognized injustice, however difficult we may find it to perceive the injustice of
our actions.

For the analogy with ritual human sacrifice to be complete, then, we should have
to be able to say that the victims of terrorism die for no reason at all. And this, I
think, we cannot say. We can say, perhaps, that they are sacrificed for no reasons
of their own and that this is what makes death by terrorism so hideous. But even
this formulation must be attenuated. For when we say that the victims of terrorism
are innocent, we are making a technical point.

The standard definitions of terrorism involve variants on the following: terrorism
means inflicting violence on the innocent for political purposes. Michael Walzer
defines it as ‘the random murder of innocent people’.” Jeff McMahan in this volume
defines ‘acts of terrorism’ as ‘intentional efforts to kill or seriously harm innocent
people as a means of affecting other members of a group with which the immedi-
ate victims are identified’. Here Walzer and McMahan might seem at variance over
‘random’. But the experience of terrorist outrages has told us all too clearly what
is meant. Terrorism is not the same as assassination — a deliberate attempt to kill
specified individuals — but nor is it wholly random.? Osama bin Laden writes: ‘And
know that targeting Americans and Jews the length and breadth of the world is one
of the greatest duties’.*

The body of doctrine and law under which terrorism is generally thought to
fall is the law of war, which is twofold. It is customarily divided into ‘jus ad bellum,
the justice of war’ and ‘jus in bello, justice in war’.’ Detailed discussion of the prin-
ciples of international law can be found here in the essay of Michael Byers and the
very significant response by Dino Kritsiotis. I wish to make just two points about
it here. First, international law is not an immutable code that stands forever
remote from public opinion. There are grounds for saying that the Bush govern-
ment has sought and even obtained a change in international law in favour of pre-
emptive aggression. It is possible that overwhelmingly large anti-war demonstrations
in the United States and Western Europe could have blocked this (though this is
contested here by Thomas Dublin and the demonstrations were very large). Second,
the function of the codes of war is or should be that of ensuring that, if war breaks
out, as little harm as possible is done by the belligerents to innocents on either
side.

Within this body of law, there is nothing to legitimate terrorism and its delib-
erate targeting of innocents. Who, then, are the terrorists? The terrorists from whom
everyone has most to fear are states. ‘Inflicting violence on the innocent for polit-
ical ends’ is something that can be done most effectively with the arsenal of the
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state. This point is at variance with the common public understanding of terrorists
as ideologically driven individuals who infiltrate a country in order to blow up innoc-
ents in its public places. (This is an understanding promoted, as Conor Gearty
argues here, in order to let state terrorism off the hook.) But it is easy to conceive
that a terrorist campaign conducted by a hostile nation’s air force will have even
more terrifying results; that an army put to terrorizing a population can achieve
this more easily than a gang of individuals. If you want to frighten people, fire-bomb-
ing an entire city is more effective than blowing up a bus or a train. Londoners may
have been terrified by the bombings of 7/7’ but they were probably less frightened,
shall we say, than the (surviving) population of Hamburg in July 1943, when 45,000
died in the four-night RAF fire-bombing, some caught up and instantly incinerated
in the firestorm, some suffocated in shelters as all the oxygen was drawn into the
flames, some killed by the delayed-action bombs intended to discourage the emer-
gency services.®

We have come to two new points here: terrorist actions may be accomplished
during wartime as they may during peace. And they make take place during a war
declared for just ends. World War II is conventionally and justifiably thought of as
a ‘just war’ par excellence, unavoidably fought against an aggressive, tyrannical and
genocidal regime. But ‘just war theory’ also requires that a war be fought in certain
ways. “The two sorts of judgement are logically independent. It is perfectly pos-
sible for a just war to be fought unjustly and an unjust war to be fought in strict
accordance with the rules’.” There is an obligation to discriminate between the com-
batant and the non-combatant and a requirement to observe the two principles of
necessity and proportionality. As Jeff McMahan puts it here, an unjust war ‘might
be fought for a just cause but be unnecessary for the achievement of that cause, or
disproportionately destructive relative to the importance of the cause’. The RAF
bombing of Dresden took place late in World War II (February 1945), at a point
at which it seemed clear that defeating Nazi Germany was simply a matter of time.
Dresden was an important transport hub close to the eastern front but the bomb-
ing was not focused on roads and railways and the city was known to be full of
refugees.’ Its bombing was intended to strike a blow at morale, not least by
destroying a city of little military but immense cultural value. It was never likely to
have the effect on morale claimed for it at the time, as London’s reaction to the
Blitz had already shown. It was a culturecidal and a terrorist act.” It might be added
that it was not, as such, exceptional in the British campaign of bombing cities that
did not constitute military targets.'’ This policy was not observed by the United
States in the European theatre of combat, but in the war against Japan it was. Tokyo
was fire-bombed after Japan’s defeat had become inevitable and the atomic bombs
were dropped on Hiroshima and Nagasaki not only to demonstrate to the Japanese
that they were facing overwhelming military might but also to demonstrate this
destructive power to a likely future enemy: the Soviet Union." As Ami Bar On notes,
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these particular acts were exceptional in their scale alone: some S0 per cent of the
casualties in World War II were civilians.

Who, then, are the innocent? This is the ‘technical point’ referred to earlier. In
just war theory, the ‘innocent’ are non-combatants. We say nothing about their moral
character when we refer to ‘innocents’. Some of the civilian victims of Allied
bombing during the Second World War were Nazi voters or convinced Nazis; many
of those will have adhered to the Nazis’ genocidal anti-Semitism. Others may have
colluded with Nazism only as the victims of a tyrannical state. These are contro-
versial propositions, which I do not intend to argue here. But the victims’ innocence
in this context was and is that of non-combatants, a category whose targeting is
forbidden in the laws of war developed in the aftermath of World War IL

And it takes little thought to understand that the punishment of even an active
exponent of genocide should not take the form of random incineration. This is a
different sense of innocent, but is the one from which the former sense derives. Those
who serve in the army do so in the knowledge that, on declaration of war, they are
at all times legitimate targets. The non-combatant has the right not to be killed. If
he or she is suspected of taking part in atrocities, the courts must adjudicate.
Incendiary bombs cannot be used to further the rule of law. In a fire-bombing like
that of Dresden, the dissident is caught up in the flames alongside the concentra-
tion camp commandant. The innocence of the non-combatant is ultimately reducible
to innocence before the law.

I have said that non-state terrorism normally has its origins in a specific injustice
or a series of injustices. However, I do not wish to suggest that terrorism is ever
justified by injustice. Nor can it be described as caused by injustice. It is, however,
generally motivated by injustice or the perception of injustice. But we must repeat
that it is a strategy of deliberately targeting the innocent and this is not generally
the only strategy available to the oppressed seeking to remedy an injustice.”
Where it is the only strategy available, their dilemma is indeed a desperate one. The
commission of atrocities in the pursuit of justice leaves no one unharmed.
Terrorism is a training in moral insensitivity and a deplorable preparation for civil
government, as many post-independence ‘liberation’ regimes have shown.

The terms we use here are excessively broad. We might wish to distinguish the
actions of insurrectionary groups that target strategic property or infrastructure (with
only accidental loss of life) from those of terrorists who deliberately target the innoc-
ent civilian. In the 1960s, the ANC began a campaign of violence intended to over-
throw the apartheid South African state. It did not initially target people. But
Umkhonto we Sizwe (Spear of the Nation) went on to use car bombs and other
forms of violence that killed innocent people, often, the perpetrators subsequently
claimed, in response to atrocities committed by the apartheid government. Once
insurrectionary violence has begun against an efficiently oppressive state, this form
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of escalation is all too predictable. We should contrast Umkhonto’s initial prin-
ciples with those of the Real IRA and those responsible for 9/11. In one of the worst
non-state terrorist outrages in Northern Ireland, the Real IRA killed 29 people on
15 August 1998 in Omagh." It did, however, issue several warnings before the bomb
went off. It is possible to think that, had these warnings been clearer, the death toll
might have been lower, and that the obscurity of the warnings (which in fact con-
tributed to the loss of life) was not intended.'* When planes were flown into the
Twin Towers on 11 September 2001, no warning was given and the maximum pos-
sible loss of life was clearly sought. This was not merely a terrorist act, it was a
terrorist spectacular.

What should a government faced with non-state terrorists do? The outrage of its
citizenry at seeing their innocent compatriots blown up normally results in a punit-
ive military reaction: a ‘crackdown’. That this should be the government’s first reac-
tion is entirely predictable. But we have said that terrorism often arises out of injus-
tice and though its method might seem to disgrace its cause, the next thing that a
government should do is attempt to recognize and deal with that injustice. To sug-
gest this is, of course, to beg the question of why violence was adopted in the first
place. If we take the example of Umkhonto, the apartheid state was dedicated to
racial injustice: that was its primary function, in the name of which it justified tor-
ture and killing. But there have been occasions in the recent past in which a polit-
ical solution has been found to a conflict in which terrorist violence was the
principal expression of one side’s sense of injustice. Northern Ireland is a classic case.
The difficulty for a government is then to negotiate with an entity whose methods
are abhorrent. But this is what the U.K. government (at first secretly) did. The results
are clear today.

To point this out is to point out that a ‘war on terror’ could never be success-
ful. “Terror’ is a diffuse notion that takes no account of local particularities and ‘war
on terror’ is a contradiction in terms."® If the object was to reduce the incidence of
either state or non-state terrorism in the world, it has failed. If the object was to
combat the Jihadist terror associated with the figure of Bin Laden, it has failed in
this objective too, opening in Iraq an unrelated new front in which Jihadist terror-
ism has proliferated.'® Those who wish to reduce the incidence of Jihadist terror
will have to go about in a different way. One such way is to listen to what the ter-
rorists have to say and see if there is an injustice that has given rise to this outbreak
of violence. But no such thing has been attempted by either of the main particip-
ants in the ‘war on terror’, the U.S.A. and the U.K.

Let us therefore consider what Bin Laden has to say. His writings are in some respects

exemplary and in the Arab street he holds a symbolic position perhaps analogous
to that once held by Che Guevara for the European left. Bin Laden’s primary
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concern is Saudi Arabia. He finds the current Saudi regime corrupt and believes
that it has deviated from the Wahhabi variant of Islam with which it has always
endeavoured to associate itself. His principal objection is to its inviting ‘infidel’ (U.S.)
troops into Saudi Arabia against Wahhabi tradition but his objections do not stop
there. He believes that it has corrupted a section of the Islamic scholarly commun-
ity and is thus able to rely on pliant Islamic authorities to support its policies and
require obedience to it. It is, he says, a tyrannical and unjust government and he
believes that Muslims should therefore take up arms against it, citing Koranic
instructions to rebel against the unjust ruler. The Saudi government should ‘bring
back Islamic law and . . . practise real consultative government’."”

There is no doubt that, outside the ruling circles in Saudi Arabia, these policies
would be exceedingly popular.”® If a democratically elected government came
to power in Saudi Arabia tomorrow and if its actions were not constrained by
American influence, a Wahhabi version of Shari‘a (Islamic law) would surely be
instituted, almost certainly as repressive and cruel as that of the current regime and
at least as oppressive towards women. American soldiers would be immediately
expelled. A situation might prevail in Sunni Saudi Arabia not unlike that of Shi‘ite
Iran in the immediate aftermath of the Iranian revolution. Such a Saudi govern-
ment could not be counted on to regulate the price of oil in favour of the West.
The question then arises, whether democracy in Saudi Arabia would be a bad thing?
This question is at the heart of the issues raised in this volume, notably in Abou El
Fadl’s essay.

Of course, the ‘consultative government’ that Bin Laden proposes would not
be a democracy. Nor is this the place to discuss a point ably discussed by Abou
El Fadl in his symposium Islam and the Challenge of Democracy."’ The point I wish
to make here is: does the West favour democracy? Or are we only prepared to coun-
tenance democracy where it ‘gives the right answer’? If the latter, the analogy
between the avowed principles of the West and the Saudi regime’s tame clerics is
clear enough.

The second issue with which Bin Laden is concerned is what he describes as the
‘Judaeo-Christian’ or “Zionist-Crusader” alliance (‘Judaeo-American’ alliance is also
found).” This term identifies Judaism (Israel) and the Christian West, particularly
the United States, and suggests that they are together set on undermining and attack-
ing Islam wherever possible. The conflicts in which he sees Muslims being killed
include Palestine, Lebanon, Afghanistan, Iraq, Kashmir, Bosnia and Chechnya.
This overall view is a misunderstanding. Indeed, it is a misunderstanding of a kind
precisely analogous to the misunderstanding represented by the ‘war on terror’. It
takes no account of the historical circumstances of the conflicts that he refers
to. Judaism and Christianity are not — to take one example — responsible for the
repression exercised by India in Kashmir. At the partition of India, the rulers of indi-
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vidual states were given the authority to decide whether their states should form
part of India or Pakistan. The Maharaja of Kashmir hesitated, then opted for India
and Indian assistance in the face of a guerrilla campaign partly supported by
Pakistan. A ceasefire between India and Pakistan was brokered by the U.N., which
incorporated an obligation on the part of India to discover by means of a plebiscite
the preference of the Kashmiris. This has never been fulfilled. The injustice is
clear though it may no longer be soluble simply by the implementation of the U.N.
resolution.”

It is similarly difficult to blame Zionist-Crusader tendencies for Russian atroc-
ities in Chechnya, a country long under the domination of the atheistic and often
anti-Semitic U.S.S.R. and now oppressed (the word is hardly sufficient) by secular
Russia. The Russian interest in Chechnya is strictly imperialist and is not guided
by Russian Orthodox religion. Similarly, when Orthodox Serbs began the ethnic
cleansing of Bosnian Muslims in former Yugoslavia, the enmities involved were demar-
cated by religion but were primarily concerned with territory and power. Nor was
Russian support for the Serbs of primarily religious motivation. There can be no
denying that the West — and indeed the rest of the world — was, for a time, insuf-
ficiently exercised by ethnic cleansing in Bosnia and elsewhere to risk the lives of
soldiers. The U.N. was officially in charge of Srebrenica when in July 1995 the largest
act of mass murder in Europe since the end of World War II took place, the geno-
cidal massacre of 8,000 Bosniac (Bosnian Muslim) boys and men.

In certain details, then, Bin Laden’s account of Western attacks on Muslims
is a misinterpretation of historical circumstance. It will be noted, however, that I
have not yet entered into any detail of the Middle Eastern conflicts cited. More-
over, in its general outlines, Bin Laden’s complaint might be translated into other
terms. Russian oppression of Chechnya is clearly imperialist in tendency, and in
this imperialist perspective retention of control of Chechnya is clearly more import-
ant than the lives of its inhabitants. The Serbian hostility towards the Bosniacs is
itself a relic of the Ottoman oppression of Serbia. Imperialism is not known for excess-
ive caution with the lives of those it regards as its subjects. If Bin Laden’s objec-
tions were recast in terms of politics (imperialism) rather than religion, they would
be more reasonable — though perhaps less persuasive to the sections of the umma
(the community of all Muslims) that he is trying to conscript. Some of those close
to him do speak in terms of colonialism. Thus a document from the Center for Islamic
Studies and Research - said to form part of al-Qaeda — includes the word ‘colo-
nialism” (“The Muslim countries today are colonized. Colonialism is either direct
or veiled’) and uses the name ‘Karzai’ as an equivalent of ‘Quisling’.** Since reli-
gious difference tends in any case to envenom contflict, the notion that religious
affiliation has been irrelevant in the treatment of Muslims by the West should per-
haps be discarded. It is inconceivable that the United Kingdom would have been
allowed by the international community to combat terrorism in Ulster in the way
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that it has been dealt with in Afghanistan and Iraq, and the fact that greater value
is attached to Western lives than to those of (non-Western) Muslims is a point on
which Bin Laden rightly insists.

In his most explicit attack on the U.S., “To the Americans’ (dated 6 October, 2002),
Bin Laden’s sentiments echo those of many who would never accept his terrorist
goals. ‘The British handed over Palestine, with your help and support, to the Jews,
who have occupied it for more than 50 years; years overflowing with oppression,
tyranny, crimes, killing, expulsion, destruction, and devastation’.”* (The creation of
Israel in Palestine was indeed made possible by the U.K. and the U.S.A.) ‘You sup-
ported the Russian atrocities against us in Chechnya, the Indian oppression against
us in Kashmir and the Jewish aggression against us in Lebanon’** (We have dealt
with two of these heads above; the last is, of course, true if we substitute Israeli for
Jewish.) ‘Your forces occupy our countries’.”® (This is a reference to the U.S. troops
in Saudi Arabia and precedes the invasion of Iraq.) ‘You have starved the Muslims
of Iraq, where children die every day. It is a wonder that more than 1.5 million Iragi
children have died as a result of your sanctions, and that you have not shown con-
cern. Yet when 3,000 of your people died, the entire world rises up and has not
yet sat down’.* (In this volume, Thomas Pogge cites Dennis Halliday, former co-
ordinator of humanitarian relief to Iraq and Assistant Secretary-General of the United
Nations: ‘T had been instructed to implement a policy that satisfies the definition
of genocide: a deliberate policy that has effectively killed well over a million indi-
viduals, children and adults’.) Bin Laden goes on to talk about democracy: ‘When
the Islamic party in Algeria wanted to practice democracy and they won the elec-
tion, you unleashed your collaborators in the Algerian army on them, and attacked
them with tanks and guns, imprisoned them and tortured them — a new lesson from
the “American book of democracy””.”’ (The West showed no taste for democracy
in Algeria when an Islamist regime was on the point of taking power. It is not an
isolated case.”® This Western refusal of the verdict of the people was repeated when
Hamas won a majority in the Palestinian parliamentary elections. The party was
elected having clearly stated its non-recognition of Israel but was required to
reverse this policy before any other government was prepared to recognize it.”’ By
contrast, no disavowal of the project of Eretz Israel (‘Greater Israel’) is required of
Israel.) Bin Laden continues: ‘You are the last ones to respect the resolutions and
policies of International Law, yet you claim to want to selectively punish anyone
who does the same. Israel has for more than fifty years been pushing U.N. resolu-
tions and rules to the wall with the full support of America’** (Between 1972 and
2006, the U.S.A. vetoed thirty-two U.N. Security Council Resolutions condemn-
ing Israel, thus exercising its veto more often than all the other members combined.)*'
He adds: “‘You have claimed to be the vanguards of Human Rights, and your Ministry
of Foreign Affairs issues annual reports containing statistics of those countries that
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violate any Human Rights. However, all these values vanished when the mujahidin
hit you [on 9/11] and you then implemented the methods of the same documented
governments that you used to curse’.’” (This is true. ‘Extraordinary rendition’ means
handing over terrorist suspects, some of them kidnapped from allied countries such
as Italy, to the security services of countries in which torture is routinely used. One
reason for this, apparently, was a lack of Arabic-speaking intelligence operatives in
the U.S.A.>> We know, of course, that the U.S.A. itself has used torture routinely™*
and that it attempted to alter the definition of torture in order to avoid having
to admit that it had done so. The subject is eloquently dealt with in this volume
by Thomas Pogge, Joanna Bourke and Khaled Abou El Fadl.) ‘What happens in
Guantdnamo is a historical embarrassment to America and its values, and it screams
into your hypocritical faces’.** This surely is true.

Bin Laden’s indictment is an impressive one. When he adds: ‘You are a nation
that exploits women like consumer products or advertising tools™
permit drugs, and only forbid the trade of them, even though your nation is the
largest consumer of them’,” there is also considerable truth in what he writes. But
I should say again that there is nothing in his indictment that justifies, let alone
demands, the killing of the innocent. Bin Laden, of course, does not regard the U.S.
population as innocent. “The American people are the ones who pay the taxes which
fund the planes that bomb us in Afghanistan, the tanks that strike and destroy our
homes in Palestine, the armies which occupy our lands in the Arabian Gulf, and
the fleets which ensure the blockage of Iraq. .. That is why the American people
cannot be considered innocent of all the crimes committed by the Americans and
Jews against us’.*® The failure of logic here is the one that we have seen before. Even
in the country responsible for the Holocaust, it was members of the executive who
were charged with responsibility for the atrocities committed and they were indi-
vidually charged. Those who had committed smaller-scale individual atrocities
were charged for their crimes. But I should emphasize again that the innocence of
the non-combatant is the innocence of the individual before the law. It says noth-
ing about moral innocence. A democracy can indeed consider itself tarred by its
leaders’ policies. Let us now return to the expression “Zionist-Crusader alliance’ in
the context of the Middle East.

and ‘You also

In 1995, NATO intervened in former Yugoslavia to end the ethnic cleansing con-
ducted by the Bosnian Serb Army, which had proceeded by means of massacre,
rape and demolition. American military power was essential to the NATO opera-
tion. The purpose of ethnic cleansing is not generally genocidal. Massacres are ‘merely’
intended to ‘encourager les autres’. Demolitions are conducted so that return becomes
unattractive. And the brutality of ethnic cleansing is not necessarily the product
of long-standing hatreds; it is often intended to create hatred so that a return to
the status quo becomes impossible. We know that the ethnic groups in historical
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Yugoslavia often intermingled in ways that have come to seem exotic in the
aftermath of its implosion. This was also true in pre-Zionist Palestine.

Following Ilan Pappe,* I wish to make a parallel between the ethnic cleansing
in former Yugoslavia and the ethnic cleansing of Palestine. This requires a brief
historical excursus. The story of the creation of Israel is the story of a nineteenth-
century colonial project rewarded with permanent status in the twenty-first. Much
of the responsibility for the injustice committed belongs to the British government,
under whose mandate the Jewish desire for a homeland in Palestine was effectively
authorized and the interests of the Palestinians explicitly sacrificed to this end.
The infamous 1919 Balfour memorandum is an egregious expression of racial and
religious prejudice: ‘in Palestine, we do not propose even to go through the form
of consulting the wishes of the present inhabitants of the country . . . The four great
powers are committed to Zionism, and Zionism, be it right or wrong, good or bad,
is rooted in age-long tradition, in present needs, in future hopes, of far profounder
import than the desires and prejudices of the 700,000 Arabs who now inhabit that
ancient land [Palestine]’.*” When the Zionists began a terrorist campaign against
the British mandate in the aftermath of World War II, the U.K. handed the prob-
lem over to the United Nations, which on 29 November 1947 voted for the parti-
tion of Palestine and the creation within it of a Jewish state. The vote was obtained
by intense U.S. pressure on countries such as Liberia and the Philippines that
had much to lose from U.S. disfavour." It granted the Jewish state 5,700 square
miles of the 10,000 or so constituting Palestine. Yet in 1947, only one-third of the
Palestinian population was Jewish and most of them had arrived since the 1920s.
They owned less than 6 per cent of Palestine; within the designated Jewish bor-
ders, they owned only eleven per cent of the land and were a minority in every
district.”” As Hirst puts it, ‘Overnight, the comity of nations solemnly laid the
foundations of a new moral order by which the Jews, the great majority of whom
had been in Palestine less than thirty years, were deemed to have claims equal, indeed
superior, to those of the Arabs who had lived there since time immemorial’.*

But it was not enough. The Zionists were glad to have their state recognized
but had no intention of accepting its proposed dimensions. By 1947 they had devel-
oped a map of the Jewish state that ‘anticipated almost to the last dot pre-1967 Israel,
i.e., Palestine without the West Bank and the Gaza Strip’.** The plan for implementing
it was Plan Dalet (Plan D). It was based on a very detailed register of Palestinian
villages. The plan’s prime mover was David Ben-Gurion, subsequently for many
years Israel’s prime minister. He was explicit about his ethnic goal: “There are 40%
non-Jews in the areas allocated to the Jewish state . . . Only a state with at least 80%
Jews is a viable and stable state’.* Even before Plan Dalet was implemented, opera-
tions kicked off with an attack on the village of Khisas on 18 December 1947. Houses
were blown up during the night with the occupants still inside.*’ In Haifa, the Jewish
neighbourhoods were high above the Arab ones. So barrels of explosives were rolled
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down the hill, and oil and fuel sent flowing down the roads, which were then ignited.
Car bombs were sent for ‘repair’ in Palestinian garages.”” On 31 December 1947,
the village of Balad al-Shaykh was attacked with the loss of 60 Palestinian lives. The
Wadi Rushmiyya neighbourhood of Haifa was ‘cleansed’ on the same day and its
houses demolished. The British stood by and watched.* The Stern Gang (led by
another future Israeli Prime Minister, Menachem Begin) issued pamphlets to its
activists: ‘Destroy Arab neighbourhoods and punish Arab villages’.*” The attack on
Sa’sa was reported in the New York Times. Thirty-five houses were blown up while
the families slept inside them. Some 60-80 Palestinians were killed, quite a few of
them children.*® The implementation of Plan Dalet began in April 1948. Among
the first and most famous victims were the villagers of Deir Yassin, which had made
a non-aggression pact with the Haganah, the Jewish army. So the Irgun and Stern
Gang were sent in instead. There were 93 victims including 30 babies.’" The Deir
Yassin massacre took place before the end of the British Mandate and outside the
area assigned to the Jewish state. Four nearby villages were razed in an hour each.
The cleansing of Haifa was assisted by the British withdrawal; British troops were
in Haifa in great numbers and could have prevented it. The commander of the Carmeli
Brigade, later Israeli Chief of Staff, issued orders: ‘Kill any Arab you encounter’.””
The fleeing Palestinians gathered in Haifa market, near the port gate. There they
were mortar-bombed from the surrounding heights.>* In Acre, which held out for
a while, the water supply was poisoned with typhoid germs. A similar attempt was
made on the wells in Gaza. This was part of a biological warfare effort directed by
Aharon and Ephraim Katzir. (Ephraim Katzir later became president of Israel.)**
In a standard procedure, villages were attacked simultaneously from three sides.
Then a hooded collaborator identified all those between 10 and 50 suspected of
resistance to the Jews. These were summarily shot. The surviving men, women and
children were then expelled from the 78 per cent of Palestine that the Zionists were
intent on capturing.

The intervention of the Arab Liberation Army has been presented in Zionist
history as a threat to the existence of Israel as severe as the Nazi threat to the
existence of European Jews. In fact, in 1948, Ben-Gurion wrote: ‘If we . . . receive
in time the arms we have already purchased . .. we will be able not only to defend
[ourselves] but also to inflict death blows on the Syrians in their own country —
and take over Palestine as a whole ... We can face all the Arab forces. Thisis...a
cold and rational calculation based on practical examination’.”*

The result we know. Around a million Palestinians were expelled from their vil-
lages at gunpoint. Hundreds of Palestinian villages were destroyed. Pine forests were
often planted over their remains. Where villages were repopulated by settlers, the
names were changed. Names from Biblical times replaced Palestinian ones. Mosques
and churches were frequently destroyed. A culturecide was attempted. Efforts were
made to efface all traces of Palestinian inhabitation.
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Such operations were repeated after the Six-Day War in 1967, though now with-
out the massacres. Beit Nuba, Imwas, Yalu, Beit Marsam, Beit Awa, Habla and Jifliq
were demolished and their inhabitants driven out. About a fifth of the population
of the West Bank, something over 200,000, crossed the Jordan.** Even before
this, other land-grabbing processes had been established. The 1950 Law for the
Acquisition of Absentee Property proved very useful. ‘For under the new law any
person who left his usual place of residence between 29 November 1947 and 1
September 1948 for any place outside Palestine, or any place inside Palestine but
outside Jewish control, was considered to be an absentee’, no matter why or for how
long absent. Absentee Property was acquired by a Custodian of Absentee Property,
who could hand it over to the Jewish authorities for settlement. In cases where the
Custodian was mistaken, the law provided that the decision would remain the same
‘even if it is later proved that such property was not absentee property at that time”.*’
The Emergency Article for the Exploitation of Uncultivated Areas was used in com-
mon with the Defence Regulations. The Ministry of Defence could declare a
Palestinian area ‘closed’. Now no one could enter it without permission. No per-
mits were given to farmers. Therefore it was not cultivated. Therefore it was, in
accordance with the law, handed over to those who would cultivate it: the nearest
Jewish colony.*® When the Israeli Supreme Court allowed the villagers of Kafr Bar’am
to return to their ‘closed’ village, the authorities were irritated. So it was bombed
by Israeli Defence Force aircraft and razed to the ground.”

The Israeli connections with ethnic cleansing and terrorism are made clear in
its choice of leadership. Its first Prime Ministers were David Ben-Gurion (1948-53,
1955-63) and Moshe Sharett (1954-55), the two architects of the ethnic cleans-
ing of Palestine. Menachem Begin (1977-83) was the leader of the Stern Gang.
Yitzhak Shamir (198384, 1986-92) was one of the leaders of the LEHI (Fighters
for the Freedom of Israel), a terrorist organization responsible for the assassina-
tion of U.N. Peace Mediator Count Bernadotte. Ariel Sharon (2001-6) was com-
mander of Unit 101, responsible for the cross-border reprisal attack on Qibya in
which 66 men, women and children were killed in revenge for a mother and two
children killed by a Palestinian grenade attack. The operation ‘reminded even pro-
Israeli newspapers like the New York Post of [the Nazi atrocity at] Lidice’.* He was
also the commander of the Israeli forces in Lebanon that permitted and apparently
watched the Phalangist massacre of Palestinian civilians at the Chatila and Sabra
refugee camps. The Israeli forward command post was a seven-storey building with
a direct view of the camps, ‘like the front row of the theatre’.”' Israeli soldiers prevented
the refugees escaping. ‘Women and small girls were raped, sometimes half a dozen
times, before, breasts severed, they were finished off with axes”.*” In 1983, the Kahan
Commission found that Sharon bore personal responsibility for this massacre.”® These
facts make Israeli objections to terrorism exercised against the Israeli state look rather
hollow. Israel was founded on terrorism exercised first against the British Mandate
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and then against the Palestinians. It has persistently chosen ex-terrorists as its demo-
cratically elected leaders. These are matters about which no well-informed Israeli
citizen can any longer claim to be ignorant.

Enough has been said in the previous two sections to indicate that an injustice did
indeed take place in Palestine. Let us therefore return to Bin Laden’s expression
‘Tudaeo-American alliance’. Is it justified? On this point, there can be little doubt.
Throughout the history of Israel, the United States has supported Israel to an extraor-
dinary extent. It has been the largest recipient of U.S. foreign aid since 1976 and
receives about one-sixth of all U.S. foreign aid annually, amounting to some $3 billion
ayear, though Israel’s per capita income is higher than that of South Korea or Spain.
This equates to a per capita subsidy of $500 per Israeli (the number two recipient,
Egypt, receives $20 per person).** Why? As I noted above, the United States was
instrumental in the NATO intervention to prevent ethnic cleansing in Bosnia and
is not thought to approve of ethnic cleansing. It is also famously hostile to the pro-
liferation of WMD in the Middle East. The possibility that a Middle Eastern
nation might be surreptitiously developing a nuclear weapon allegedly drove U.S.
policy on Iraq. However, Israel had long since developed such a weapon by means
of ‘systematically lying’ to the United States and its inspectors throughout the pro-
cess, exactly as Iraq was alleged to have done.” More recently, the United States
has developed a rooted objection to terrorism.* Yet it conserves its alliance with
a nation founded on terrorism. Israel may have served some purpose during the
Cold War as an experimental weapon platform in which U.S. weaponry could be
pitted against the Soviet weaponry of the Syrian armed forces. What purpose is served
today by U.S. aid to Israel> When George W. Bush attempted to order Sharon to
withdraw his troops from the West Bank in the aftermath of 9/11, he was forced
to back down.” Apparently, U.S. aid does not even provide the U.S. with a lever
for enforcing its own policies.

We have seen, then, that a historical injustice did indeed occur in Palestine, and
that the expression Judaeo-American alliance is justified. Moreover, we remember
that this is not Bin Laden’s only complaint. He also objects to the containment
policy in Iraq described by the U.N. official responsible for its implementation as
effectively genocidal. To this he can now add the estimated 10,000 innocent dead
in the Afghan War® and the innumerable Iraqi civilians killed in the occupation of
Iraq,” in a war wholly unrelated to terrorism. But what does Bin Laden mean by
“Zionist-Crusader alliance’? In stating that “The Bush-Blair axis claims that it wants
to annihilate terrorism, but it is no longer a secret — even to the masses — that it
really wants to annihilate Islam’,”® Bin Laden is simply mistaken. As we shall see,
both the U.S. and the U.K. have supported political Islam (as they did Saddam
Hussein) when it suited them. His principal heads of accusation seem to be
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associated with four points: the killing of Muslims worldwide; American and
Israeli occupation of Islamic holy sites; the establishment of non-representative pro-
American governments in Islamic countries; and the project of Eretz Israel. On the
eve of the invasion of Iraq, Bin Laden wrote ‘One of the more important object-
ives of this new Crusader campaign, after dividing up the region, is to prepare it
for the establishment of what is called the state of Greater Israel, which would incor-
porate large parts of Iraq and Egypt within its borders, as well as Syria, Lebanon,
and Jordan, the whole of Palestine, and a large part of Saudi Arabia’.”* We have dealt
with the first head above. Concerning the second head, it should be noted that the
term ‘occupation’ does not, in Bin Laden, refer only to invasion but, for example,
to the stationing of U.S. troops in Saudi Arabia. He regards the holy places of Saudi
Arabia as being, in this limited sense, occupied, and considers them profaned by
this occupation. Islamic holy cities in countries that are under the U.S. sphere of
influence are presumably also thus ‘occupied’, for example Kairouan in Tunisia. And
today the Shi‘ite holy cities of Karbala and Najaf are militarily occupied by the U.S.
For the West, this notion of occupation may seem absurd. But we have already seen
that for most Saudis the notion is legitimate, at least as regards Saudi Arabia. And
it will be seen below that this notion of occupation clearly resonates with suicide
terrorists. Indeed, it seems to apply to many of the Gulf States too. On the third
head, Bin Laden asks: “‘Who was it that installed the rulers of the Gulf States? It
was the Crusaders, the same people who installed the Karzai of Pakistan, who installed
the Karzai of Kuwait, the Karzai of Bahrain, Qatar and others. Who was it that installed
the Karzai of Riyadh ... . to fight on their side against the Ottoman state?””” Though
all these states have some form of parliamentary democracy (however limited the
suffrage), none of them choose their own heads of state with the exception of Pakistan
— where the ‘Karzai’ in question, General Musharaff, took power by a military coup
largely unopposed and subsequently favoured by the West. The ruling families of
the other states acquired their status by treaty with the UK.

Finally, what should we say of the accusation concerning Eretz Israel? The con-
venant made with Abraham in the Bible at Genesis 15 specifies ‘Unto thy seed have
I given this land, from the river of Egypt unto the great river, the river Euphrates’.
This would bring the northern borders of Eretz Israel close to Medina and is the
definition proposed by the ‘founder’ of Zionism, Theodor Herzl.” Is there any evid-
ence that the invasion of Iraq was undertaken for the purposes suggested by Bin
Laden? The fact that U.S. policy in the Middle East is largely driven by its alliance
with Israel is, I would say, uncontroversial. Bin Laden, however, believes that there
is no distinction between Israeli and U.S. policy.” It seems at least fair to mention
the ‘Clean Break’ plan developed by the U.S. Institute for Advanced Strategic and
Political Studies. The study group that drafted it included influential ‘neo-cons’ such
as Richard Perle, Douglas Feith and David Wurmser, all of them part of the Bush

o



9780719079740 _A02.gxd 5/8/09 9:18 AM Page%

Introduction: some notes on ‘terror’ 15

administration at the time of the invasion of Iraq. In 2000, the plan was presented
not to the U.S. government but to the Israeli PM Benjamin Netanyahu. It states
that ‘Israel can shape its strategic environment . . . this effort can focus on remov-
ing Saddam Hussein from power in Iraq — an important Israeli strategic objective
in its own right’. Wurmser was allegedly among those who suggested to the Bush
administration an attack on a ‘non-al Qaeda target like Iraq’.”> We also know that
this possibility was raised at the National Security Council by then Secretary of
Defense, Donald Rumsfeld, another neo-con, as early as 12/11: ‘Rumsfeld was rais-
ing the possibility that they could take advantage of the opportunity offered by the
terrorist attacks to go after Saddam immediately’ — and that he was afterwards furi-
ous that this fact was known.” Mearsheimer and Walt have made an impressive
case for a generalized Israeli capture of the U.S. foreign policy agenda. But there
are also grounds for thinking that, as Saudi Arabia came to seem less politically
stable, Iraq’s potential 220-300 billon barrels of undiscovered oil were increas-
ingly tempting.”’ This is the view of Alan Greenspan, the former Chairman of the
Federal Reserve: ‘the Iraq war is largely about oil’’® A combination of motives is
not ruled out. As for the relation of Christianity to Eretz Israel, many Christians in
the United States believe that the completion of the Israeli project of Eretz Israel
would herald the Second Coming of Christ; they therefore support Israel even though
the Second Coming would also mean the destruction of all the Jews (thus putting
the Nazi holocaust entirely in the shade). This is a case of Christian religious sup-
port for Israeli expansionism. From the perspective of the Palestinians and the
Lebanese, however, we might frame the question differently: what has the United
States ever done to oppose the establishment of Eretz Israel? That question is more
difficult to answer. If we acknowledge, for example, that countries should not keep
territory outside their own borders occupied in the course of war defensive or aggress-
ive, we are bound to acknowledge that (at very least) Israeli occupation of the West
Bank is indefensible. But Israel has held this territory since 1967. The United States
alone has the political and economic authority to insist that Israel return this land
and has not done so. Even its protests at the methods used by Israel to settle it have
lacked conviction. The expression “Zionist-Crusader alliance’ is therefore mislead-
ing insofar as it suggests either that the destruction of Islam is a Western goal or
that the West is much concerned to occupy the holy places of Islam. But concerning
Eretz Israel we may say that the jury is still out. The United States’ unyielding
loyalty to Israel, regardless of its acts, suggests that it is not wholly opposed to the
advance of Israeli settlements. Where would it draw the line? It seems hard to
expect that the Arab street should make the distinctions necessary to perceive that
the United States does not have Crusader ambitions or to distinguish between the
legend of the ‘World Zionist conspiracy’ and the unalterable support for Israel by the
one remaining superpower. But it would not be hard to make the distinctions clearer.
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Who then are the non-state terrorists? In the context of the ‘War on Terror’, they
are the Islamist suicide bombers. And with the publication of Robert Pape’s Dying
to Win, a summary of the findings of the Chicago Project on Suicide Terrorism,
we now know a good deal about them. They come into two categories: the first
comprises the Jihadists of Middle Eastern political Islam, the second the home-
grown’ terrorists. Neither group, as we know from the Pew Global Attitudes sur-
veys, hates Western values, though they hate American military policy.”” Pape has
shown that suicide terrorism is a response to the occupation by a democracy of a
country of different religious belief — occupation including cases such as the U.S.
soldiers stationed in Saudi Arabia. It is not a product of religious fanaticism. It seems
to be a calculated strategy of the occupied to obtain political gains, predicated on
the belief that democracies will not long persist in the face of the losses suicide ter-
rorism can inflict. As Pape observes, ‘the main reason that suicide terrorism is grow-
ing is that terrorists have learned that it works’.** Surveying suicide attacks in Sri
Lanka, Lebanon, India, Palestine, and Turkish Kurdistan, Pape indicates a 50 per
cent success rate in the attainment of the attackers’ objectives, a level higher than
that expected of international military and economic coercion.” The most prolific
suicide bombers, the Tamil Tigers, are neither Islamic nor indeed religious in ideo-
logy. They and other such groups are motivated by nationalism and not religious
fanaticism. Thus, of the 41 Hezbollah suicide bombers in 1982-86, 30 were affiliated
with groups opposed to Islamic fundamentalism.” There is no pan-Islamic project
for suicide terrorism. Each nationalist campaign has been fought independently:
al-Qaeda has never attacked Israel while Hamas has never operated outside Palestine
or Hezbollah outside Lebanon.** Al-Qaeda is Sunni and Salafiyya® but few coun-
tries combining these two influences are represented among the al-Qaeda suicide
terrorists: ‘the overwhelming majority [of al-Qaeda suicide terrorists] emanate from
a narrow range of Muslim countries, those with American combat troups stationed
on or immediately adjacent to their soil and those that received substantial milit-
ary backing by the United States’.* Suicide terrorism is the product of organiza-
tions systematically enrooted in their local communities. The criterion of success
is taken seriously, as it must be, given the Islamic taboo on suicide: “The self-mar-
tyring operation is not permitted unless it can convulse the enemy. The believer
cannot blow himself up unless the results will equal or exceed the loss of the believer’s
soul. Self-martyring operations are not fatal accidents but legal obligations governed

> 86

by rules’.

The justification for suicide bombing offered by the bombing organizations thus
takes the form of necessity; they cannot defend their community militarily, and under-
take suicide bombings because they believe them to be effective in a context in which
political protest has proved ineffectual. This point takes us to one of the recur-
rent topics in the discussions of ‘just war’ theory, the ‘supreme emergency’ as a
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justification for transgressing the code of war. It is discussed in the sixteenth
chapter of Walzer’s Just and Unjust Wars and is taken up in John Rawls’s The Law
of Peoples.*” The question is whether a supreme danger to a community could ever
justify disregarding the conventions of war — that is, indulging in terrorism. Walzer’s
answer in that volume is a qualified ‘yes’: “Utilitarian calculation can force us to
violate the rules of war only when we are face-to-face with a defeat likely to bring
disaster to a human community’.** In a more recent volume, Arguing About War,
Walzer qualifies the condition still further, saying that terrorism might be justified
‘if the oppression to which the terrorists claimed to be responding was genocidal
in nature’.*”” Walzer’s first formulation seems to be substantiated in practice by Pape’s
researches. As Pape puts it, ‘the most important goal that a community can have
is the independence of its homeland (population, property, and way of life) from
foreign influence or control’.”” Moreover, ‘disaster’ is precisely the translation of
nakba, the word used by the Palestinians to refer to their expulsion from most of
Palestine. On his first formulation, Walzer might seem bound to approve Palestinian
terrorism — unless it had no chance of success, something that is any case largely
determined by the U.S. I do not myself believe that the concept of the ‘supreme
emergency’ can cast much moral light on the actions of the desperate. Even Nazi
Germany was a community and defended itself as such. Rawls, as Ami Bar On points
out, argues that only certain communities are of such value that they may invoke
the supreme emergency condition — but surely few communities see themselves as
so lacking in merit that they never would invoke it. Though Walzer is right to argue
against realpolitik even in cases where a country or community faces imminent defeat,
I believe he is closer to the mark when he says about terrorism: ‘Certainly, there
are historical moments when armed struggle is necessary for the sake of human free-
dom. But if dignity and self-respect are to be the outcomes of that struggle, it can-
not consist of terrorist attacks upon children. One can argue that such attacks are
the inevitable products of oppression, and in a sense, I suppose, that is right”.”' Those
enduring severe oppression who (rightly or wrongly) believe that they must choose
between resignation and killing the innocent are in a hard place. I can see that the
former choice is unacceptable. But I cannot see that the latter choice is any more
acceptable.

The reaction in the United States to 9/11 seemed to suggest that the ambitions of
political Islam were previously unheard of, limited as we have seen that they are in
their terrorist form. It may therefore be worth explicating this error. In fact, though
frequently involved in violence, political Islam has enjoyed the steady support of
the major imperialist powers: the U.K. before World War II and the United States
after it. (Here I follow Robert Dreyfuss’s study, Devil’s Game.) What is perhaps the
founding force in political Islam, the Egyptian Muslim Brotherhood, was founded
by Hassan al-Banna with the aid of a grant from the British Suez Canal Company,

o



9780719079740 _A02.gxd 5/8/09 9:18 AM Page%

18 ‘War on terror’

which helped build his mosque in Ismalia.”” The Brotherhood was a strange mix-
ture of Salafiyya Islam and European fascism. Between the wars, the British in Egypt
were happy to pit it against the Nationalists. But its principal influence came after
World War II when an Islamic revival was combined with the race for oil. By the
late 1940s, it was already known for its terrorism, having been involved in the assas-
sination of an Egyptian prime minister.”” Banned in Egypt, it began spreading its
influence through Jordan, Syria and Kuwait. After Banna’s death, its principal
agent was Said Ramadan, who travelled widely, spreading the creed to Palestine
and notably Pakistan, where he helped Abdul-Ala Mawdudi create a similar organ-
ization, the Islamic Group, with its Islamic Student Society, a student grouping
modelled on Mussolini’s squadristi.”* Ramadan met Eisenhower in 1953.° The Cold
War had begun and American imperialism had begun to replace British imperial-
ism in the Middle East. And the enemy of either imperialism was socialist nation-
alism. What could be a better bulwark against communism and socialism than the
Muslim Brotherhood? Christianity and Islam could make common cause against
‘godless” Soviet Communism.

As Saudi Arabia grew richer on oil revenue, it was a precious source of funds
for organizations such as the Muslim Brotherhood, since its claim to rule was based
on its alliance with the Wahhabi clerisy and so it was anxious to be seen to export
the Wahhabi version of Islam, which chimed nicely with the Salafiyya tendencies
in political Islam. And it was most in danger from the form of socialist pan-
Arabism promoted by Egypt’s Nasser. The wave of revolts in Arab countries in the
mid- to late 1950s seemed to suggest that an entire socialist, nationalist Arab bloc
might be built. This was against Saudi interests, against the perceived interests of
the United States and, incidentally, against Israel’s interests. (In the Yemen, where
Nasser sponsored a coup against the Yemeni monarchy, there was the surreal
spectacle of Yemeni Jews from Israel disguised as Arab Yemenis serving as military
instructors to the Saudi-sponsored royalist opposition.)” King Faisal meanwhile
described Marxism as a ‘subversive creed originated by a vile Jew”.”” In the 1970s,
Sadat brought the Muslim Brotherhood back into mainstream politics, where its
youth wing, the jama’at Islamiyya returned to old Brotherhood tactics, intimidat-
ing students on the campuses.” By now, provision had been made within the Salaffiya
brotherhood for forms of Islamic banking: the Faisal Islamic Bank of Egypt and Al
Tawqa gave the Muslim Brotherhood the ability to move capital internationally.”

Rich in petro-dollars, the Islamic banking movement became a vehicle for
exporting Islam — and for sponsoring violence. In the occupied territories, Israel
helped create Hamas as the Islamic opposition to the anti-colonialist socialism of
the PLO. ‘“Israel started Hamas”, says Charles Freeman, the veteran U.S. diplo-
mat. “It was a project of Shin Bet [the Israeli domestic intelligence service], which
had a feeling that they could use it to hem in the PLO””.'* Shin Bet was assisted
by the Saudis. (This might seem to be an own goal for the Israelis, but in fact Hamas
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has proved so wonderfully productive in disrupting the peace process that one begs
to doubt this. While Sharon knew that he could precipitate a suicide bombing by
a targeted assassination, he was sure that the peace process could not go ahead.'”
And the division of the Gaza Strip and the occupied territories into Hamas and Al
Fatah territories is a clear strategic advance for the Israelis, who can claim that there
is no one to negotiate with while continuing to alter ‘the facts on the ground’.) This
was consistent with Israeli support for the Muslim Brotherhood against the al-Assad
regime in Syria.'” The culminating action in Western incitement of militant Islam
against Soviet Communism came, of course, in Afghanistan, where the CIA sup-
ported Islamist opposition to the Soviet invasion of 1979. (The CIA hoped that
this procedure could be repeated throughout Central Asia.)'”® Even before the Soviet
invasion, in the 1970s, the CIA and the Shah’s secret service, the Savak, had co-
operated in promoting the Brotherhood in Afghanistan, where it and other Islamist
organizations conducted a terrorist assassination campaign against secular and
educated Afghanis.'" After the Iranian revolution, Iran favoured the mujahidin even
more strongly. Afghanistan became the Spanish Civil War of the Jihadists. Between
1982 and 1992, Ahmed Rashid tells us, 35,000 radical Islamists fought alongside
the Afghans and tens of thousands more trained in the madrasas along the
Pakistan-Afghanistan border.'” In Afghanistan, the result was the Taliban, initially
encouraged by the United States, which saw in a unified Afghanistan the possibil-
ity of a pipeline from Central Asia that avoided the Ayatollah’s Iran combined with
the further possibility of a clampdown on Afghanistan’s opium crop.'*

Meanwhile, the Saudis continued to export the Wahhabi version of Islam
throughout the world. If you wanted a mosque (or a university department), the
petro-dollars came with a doctrine. And this doctrine was a very simplified, crude
version of Islam that lent itself perfectly to the new Jihadists’ orientation — one (as
Abou El Fadl notes in The Great Theft'”’) with a very destructive view of the wealth
of Islamic juridical, theological and artistic achievements. The spectre of large-scale
Jihadism (of which al-Qaeda is only part) was therefore conjured from the fru-
stration of the pan-Arabic socialism of the Nasser years, the failings of the autocratic
Arabic states (along with the Shah’s Iran) and the alliance of the CIA with
Wahhabi petro-dollars. When Iraq invaded Kuwait, Bin Laden offered to lead his
Jihadi legions against Iraq and thus liberate Kuwait while obviating the need for
the Arabic peninsula to be defiled by foreign troops. The Saudi rejection of this
offer and its repression of the clerics who favoured it was one of the main factors
in Bin Laden’s break with the Saudi regime.

Who are the home-grown terrorists? In a series of interviews with al-Qaeda sympath-
izers in mainly French jails, Farhad Khosrokhavar elicits a remarkable homogeneity
of response.'” For some, delinquents for whom the freedoms of the West had meant
sex, drugs and alcohol, a reversion to a strict form of Islam imparted a moral fibre
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and a sense of moral superiority through which to resist the daily humiliations of
discrimination. A Jihadi outlook further identified them with the umma and gave
them a sense of destiny. For others — second-generation immigrants — their famil-
ies’ acceptance both of discrimination and of Western lifestyles (among which female
nudity in advertising is often cited) oriented them towards a new Islamic identity,
in which the nation state was not as important as the umma. At this point, the scenes
of violence in Chechnya, Bosnia, Iraq, and above all the intifida in Palestine gave
them a new sense of the West constantly attempting to repress Islam. By coming
to identify with Islamic principles and the umma, they saw imperialist violence in
terms of a Western attack on Islam. Where discrimination in the West induces Muslims
to identify principally with their co-religionists, this view is entirely predictable.

We can put this point in another way by pointing out that a small proportion
of the Western population now consists of persons related by kinship, religion or
extraction to those who have in the past been the victims of Western imperialism.
It would be proper to understand this as finally imposing on the West standards
in foreign policy such as would befit its treatment of its own citizenry (this is the
doctrine known as ‘human rights’). In the Judaeo-Christian’ West we are asked to
love our neighbours. In the past, it was clearly not our literal neighbours whom we
were exploiting and oppressing abroad.

This point is particularly important in the age of 24/7 televisual news. As
Conor Gearty argues here, the standard notion of terrorism in the West has been
that of individual agents and there has therefore has been a failure to perceive state
terrorism in ‘counter-terrorist’ wars. In turn, this has led to a failure to understand
what the standard military methods in anti-insurrectionary campaigns look like to
those who sympathize with the victims.'"” This is not just a matter of occasional
military errors. It is at least partly a function of the way in which the world’s largest
democracy conducts war, with a very substantial disregard for the consequences
to the civilians among whom insurrectionists shelter. This in turn is a consequence
of U.S. domestic policies and a kind of bottleneck in neo-con policy. The U.S,, in
the neo-cons’ belief, is almost always strong enough to go it alone. But to attain
political goals by military force will mean U.S. soldiers returning in bodybags and
this tends to alienate the electorate. It follows that military goals must be obtained
with minimum casualties to U.S. personnel. There is therefore a tendency for the
U.S. army to prefer (for example) air strikes to house-to-house fighting, an under-
standable choice but one which will always tend to look a little one-sided to the
viewer not associating the householders with evil-doers or al-Qaeda but with
neighbours, family, or co-religionists. Fallujah would seem to be a classic case of
this. The doctrines of proportionality and necessity are carefully considered in this
volume but a question arises whether proportionality is something that can any longer
be expected on the part of a Western democracy in a non-conventional war. This
is outstandingly true of anti-insurrectionary campaigns such as Iraq has now be-
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come. Indiscriminate air strikes answer the definition of terrorism very precisely.
A hi-tech war fought against insurrectionists who are all but indistinguishable
from the rest of the population does not and perhaps cannot meet the criteria of
‘just war’.

It will be observed that the focus of this introduction has not been the atrocities
committed by non-state terrorists in the West but the wrongs perpetrated by the
West. The reason for this emphasis is that the very formulation “‘War on Terror’
suggests that the West is the innocent victim of some inexplicable animus now
taking terrorist form. And this is simply not the case. Throughout the twentieth
century, the Arab-speaking world and Iran have experienced constant interference
in their affairs by the West. (The most egregious of these was of course the imposi-
tion of the Israeli state.) The fissiparous nature of a state such as Iraq is owed
very largely to the arbitrary carve-up of the region agreed by the European powers
in the wake of the defeat of the Ottoman Empire in World War 1. Since World War
11, the Western need for oil combined with its Cold War strategy have consistently
trumped any other considerations, notably those of human rights and democratiza-
tion. Western attitudes to the Arab-speaking world seem to have been compounded
of a profound contempt mitigated only by the consideration due to petro-dollars.
After World War I, it seems that a sense of collective guilt for the Holocaust in
Europe reinforced this contempt and ensured that the state of Israel could act with
impunity. The role of the U.K. and the U.S. in the Palestinian catastrophe or nakba
has already been touched on. But it should be remembered that European support
for Zionism long precedes the Holocaust and the abominable loss inflicted on
European Jewry cannot in any sense justify Israel’s treatment of the Palestinians as
if they should not or, in Golda Meir’s words, did not exist.""* This treatment con-
tinues in the project of Eretz Israel, which should be compared with the policy of
Lebensraum. The Palestinians’ willingness to acknowledge the existence of Israel
and sacrifice 78 per cent of Palestine constituted an extraordinary endeavour to bring
a peaceful solution to one of the major historical injustices of the twentieth cen-
tury. They have been rewarded with further oppression.

As Abou El Fadl notes in this volume, one of the most frequently encountered
responses to the human rights culture’ outside the West is to suggest that human
rights are Eurocentric in their concerns and in fact a form of disguised imperial-
ism, exporting in the form of individual freedoms the tenets of capitalism and indeed
globalization. No doubt the promotion of rights by the West has often taken this
form. But in the ‘War on Terror’, it is the Western commitment to human rights
that has been called into question. And no historical lessons have been learnt by
the West from its previous encounters with terrorism and insurrection in its colonies.
Within ten years of its horrified discovery of the Nazi extermination camps, the UK.
was building its own ‘gulag’ in Kenya to deal with an uprising transparently caused
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by the award of the best agricultural land in the country to white settlers.'"! In
the Algerian war of independence, torture was institutionalized among the French
military. Thus in 1957 a French lieutenant in the paras, drunk and requesting a drink
after hours, was so incensed by the barman’s refusal that he arrested him and took
him away for torture."” The interest of this story is that the then-lieutenant was
subsequently elected to the second round of the 2005 French presidential elections.
Uninterested by historical precedent, the Bush administration in the aftermath of
9/11 has broken almost every rule prescribed by the post-World War IT human rights
settlement. Now the methods previously associated with star chambers and dicta-
torships have been adopted by the Bush administration: unlimited arbitrary deten-
tion in grotesque conditions in prisons such as Guantdénamo and Abu Ghraib, the
promulgation of torture from the top down, extrajudicial killings of alleged terror-
ists outside the borders of the United States, secret prisons in a number of coun-
tries and a wide variety of tortures. The torture chambers of countries such as Egypt,
Syria and Jordan, previously stigmatized by the State Department, have been put
to use through ‘extraordinary rendition’. As I write, President Bush is preparing to
strike out a bill outlawing the use of a variant of a torture practised at least since
the Spanish Inquisition: waterboarding. For Vice-President Cheney, ‘dunking’ of
this kind is famously a ‘no-brainer’."”> When Amnesty International described the
United States as a violator of human rights, he nevertheless said: ‘T frankly just don’t
take them seriously’.'"* Meanwhile the United States continues to fight an insur-
rectionary urban war in Iraq with air-strikes and punitive demolitions.'"> What moral
authority remains to a government that preaches human rights and indulges in these
practices? If other countries, such as Burma, Indonesia, Syria or Saudi Arabia, now
cynically conclude that human rights are merely Western propaganda, who can con-
tradict them? And this point matters because human rights matter — to each and
every one of us who would prefer to live our lives unaffected by arbitrary deten-
tion or torture. If the theorists of human rights are correct in alleging that certain
freedoms are in fact universally desired, this ground may eventually be won back
by democratic impetus in the United States and in the many countries such as Burma
where a human rights settlement is urgently desired by the population if not by the
government. That would be a consummation devoutly to be wished. For now, polit-
ical activism in support of human rights is more urgently required than ever. There
is otherwise some danger that the ‘human rights culture’, that fragile post-World
War II achievement, will, in the wake of the “War on Terror’, be entirely discred-
ited as the rhetoric of Western imperialism.

Notes

1 ‘One of the most positive effects of our attacks on New York and Washington was to
expose the reality of the struggle between the Crusaders and the Muslims, and to demon-
strate the enormous hostility that the Crusaders feel toward us’. Bin Laden in Bruce
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The function of narrative in the ‘war on terror’

In his introduction to The Mind of Egypt the philosopher and Egyptologist, Jan

Assmann, states that his purpose is not to examine Ancient Egyptian history, but

to examine what the Ancient Egyptians said their history was; he would listen to

and interpret the stories the Ancient Egyptians told about themselves. He dis-
tinguishes between three types of subject for historical research:

1 Traces: archaeological remains that are objectively what they are and from
which we attempt to construct a picture of a particular moment; shards of pot-
tery, tools, bones.

2 Messages: objects that were intended to convey a particular reality at a particu-
lar moment; texts, pictures, letters.

3 Myth: which, he says, ‘is not to be understood as “in opposition” to history. On
the contrary: all history that finds its way into normative tradition becomes myth.
Myths are the basic figures of memory. Their constant repetition and actualisa-
tion is one of the ways in which a society or culture affirms its identity’.!

It is almost irrelevant to Assmann’s study whether any particular event in the past
actually occurred. He cites Burckhardt on the narratives of Ancient Greece: ‘those
events passed down to us in the form of narration. .. are in many ways uncertain,
controversial, coloured, or else...fictions entirely dictated by imagination or
bias’.* The function of these narratives is to give a meaningful structure to the world
in which we live, act and feel. ‘It is precisely the fabrications, constructions and pro-
jections — the fashioning of meaning — that are my concern’”’

Amnesty has rightly described this ‘war on terror’ as a war on human rights. It
is also a contest of narratives: stories that the protagonists tell about themselves,
about their enemies, and about what is happening now. The President of the
United States and the Prime Minister of Britain tell us that what is under threat
today is a set of values and a way of life - Western of course, and American spe-
cifically — that constitute civilization itself. And that the threat comes from forces
of darkness, from a great evil that emanates from Muslim countries — although,
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they’ve learned to add, not from Islam itself, or at least not from what they call ‘mod-
erate’ Islam.

The American narrative

What makes it possible for the President of the United States to identify his way
of life with “civilization’? Or, to put it another way: what is the story that America
tells itself about itself, the founding narrative to which it refers in order to give
coherence to its present and call it ‘civilization? Here are some elements of the
American Myth: Dissent, the Pilgrim Fathers, the Puritans, the Pioneers, the push
westward, the taming of the frontier, the Constitution: Life, Liberty and the pur-
suit of Happiness, President Wilson’s Rights of Man; the Land of Opportunity: ‘Give
us your poor, your weak, your hungry’; the Melting-Pot: anyone can be American;
the American Dream: anyone can build an empire, anyone can be president; the
peaceable nation that seeks to trade not to conquer, the Little Man standing up to
adversity or to the Big Bad Guys, the right to carry arms, the American Woman:
liberated, wholesome, strong-minded and equal; absence of class, no embarrass-
ment about money, philanthropy, democracy, the rule of law, free speech, excel-
lence and technology, Silicon Valley and Nasa — and Goodness. To be American
is to be Good.

Some of these elements are by definition of dubious moral quality. Some are
true and good. Some used to be true but are fast becoming untrue. And, of course,
the gaps are obvious.

What happens when the story we tell about ourselves is not consonant with
reality? Well, as Assmann says, these narratives are fictions, cultural constructs; they
are, if you like, spin. They are meant to show off our best self: the self that we com-
munally aspire to. Everyone expects there to be a certain amount of divergence
between the actual and the ideal. Still, if the narrative is what we use to give
coherence to our lives and meaning to our actions, surely it can only diverge from
reality up to a point?

If we transfer this conceit to an individual it becomes clear that, when a wide
enough distance opens up between the way a person sees himself and the way others
see him, he is considered delusional. And at a certain level of delusion he becomes a
danger to himself and to others.

We all know that you can have a domestic face and a face for the outside world.
You can have a country that is, as it were, the converse of the bloke down the pub
who’s a good mate, buys his rounds, is the life of the party and goes home and beats
his wife. In fact you did have something like that with old-fashioned colonialism:
reasonably well behaved at home but horrid abroad. Then, in the late nineteenth
century, when Europe was articulating its position on Liberty and Nationhood and
Rights while at the same time engaged in colonial expansion, a discourse was
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created to accommodate this dissonance. This discourse, to continue my simile,
was like the chap going back to the pub and explaining — to those who had heard
his wife’s screams — that she thrived on the occasional beating. This position was
elaborated by (otherwise fine) intellectuals. Ernest Renan, for example:

The regeneration of the inferior or degenerate races by the superior races is part of
the providential order of things for humanity . .. Regere imperio populos, that is our
vocation. Pour forth this all-consuming activity onto countries which, like China,
are crying aloud for conquest. Turn the adventurers who disturb European society
into a ver sacrum, a horde like those of the Franks, the Lombards, or the Normans,
and every man will be in his right role. Nature has made a race of workers, the Chinese
race, who have wonderful manual dexterity and almost no sense of honour; govern
them with justice, levying from them, in return for the blessing of such a govern-
ment, an ample allowance for the conquering race, and they will be satisfied; a race
of tillers of the soil, the Negro; treat him with kindness and humanity, and all will
be as it should; a race of masters and soldiers, the European race ... Let each do
what he is made for, and all will be well.*

Renan was not a Fascist; the spirit of the age rendered this kind of discourse so
unremarkable that it was incorporated into the European self-narrative under the
heading “The White Man’s Burden’ or France’s ‘Mission civilisatrice’. But that was
colonialism old-style. The world has moved on. For Britain the watershed came —
or was supposed to have come — with Anthony Eden’s Suez adventure, when the
British people — even though they did not know the full extent of the plotting that
their Prime Minister had engaged in with France and Israel — came out on the streets
to reject the war. In effect, the British had decided that colonial wars were no longer
acceptable as part of their story about themselves.

Several things about the world today contribute to the Bush administration’s
difficulties in reconciling what they are doing on the ground with America’s story
about herself.

(1) The spirit of the age is not — yet — hospitable to neo-colonialism. Or, if you
like, the story that the world now tells about itself rejects colonialism. For one thing,
there is now a global story, not just a White Man’s story. As our great friend and
example, Edward Said, said when he gave a lecture in the first of the Amnesty-Oxford
series in 1992: ‘Constructing a “new universality” has preoccupied various inter-
national authorities since World War II. Two milestones are, of course, the Uni-
versal Declaration of Human Rights and the Geneva Conventions . .. In addition
a wide range of nongovernmental, national, and international agencies, such as
Amnesty, or the Organisation for Human Rights, or the Human Rights Watch com-
mittees, monitor and publicise human rights abuses’.’

(2) The people who find themselves in the path of the neo-colonialist enter-
prise have already been through the colonial experience. Liberating themselves from
colonization is the central plank, the main theme, of the modern part of their story
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about themselves. Indeed, they attribute their failings and misfortunes post-
liberation to the legacy the colonial powers left behind and to the fact that these
powers never stopped interfering in their affairs. To incorporate a fresh coloniza-
tion into their narrative at this stage would be a defeat too far. All the tactics of the
colonizer are familiar to them: the fine words, the ‘we have come to make your lives
better’, ‘we’ll only be here for a while’, the puppet rulers, the divide-and-stir-up-
strife policies — they are all clichéd tropes. These people can be subdued, but not
easily and not for long.

(3) So the war, or conflict or insurgency or resistance, lasts and lasts. Which
gives a chance for information about it to come out into the world. And even though
the mainstream Western media are fairly docile — not to say supine — sometimes
the news is so sensational (as in the case of the Abu Ghraib photographs) that they
have to run it. Then there are other channels: the ‘alternative’ media, for example,
and the blogs coming out of Iraq and other Arab or Eastern countries. So when
the White House website claims that ‘Since the terrorist attacks of September 11",
the United States has waged two of the swiftest and most humane wars in history®
everyone who cares to know, knows that they’re being lied to — on a massive scale.

(4) Finally and very importantly: the American narrative is not the property of
the administration. That’s the thing about these founding narratives; that even
if to begin with parts of them are constructed by the authorities, they become the
property of the people, and the people use them as compasses or yardsticks or at
least as backdrops for their lives. Today, those Americans of alert heart who are
disposed to examine the world find themselves complicit in the actions of an
administration which every day moves them further from their ideal narrative of
themselves. A great many Americans see themselves also as co-owners of the
global move to universality and human rights that Edward Said described. It is not
surprising that one of the first American anti-war groups to be formed after 9/11
called itself ‘Not In Our Name’.” Nor is it surprising that these groups have pro-
liferated and that their level of both dismay and commitment is very high indeed.’

The Israeli narrative

In a discussion of founding narratives and how they inform and are informed by
the present Israel’s is perhaps the most interesting; for this is a young narrative —
barely a hundred years old, still under construction, but attempting to root itself
in antiquity. It is also a narrative that insists on its own exceptionalism — in a world
that is trying to construct a universalist story.

In a discussion of the relationship between East and West, Israel has placed itself
in a central, and self-contradictory, position; presenting itself as of the West but
not in it, and in the East but not of it, attempting to derive legitimacy from both
belonging in the East yesterday and repudiating it today.

o



9780719079740 _C01.gxd 5/8/09 9:19 AM Page$

32 ‘War on terror’

Finally, the relationship between Israel and the U.S.A. is of central importance
to the unfolding events in the so-called ‘war on terror’. Since the events of 9/11
we have seen a deliberate and powerful attempt to create a symmetry between the
Israeli and the American narratives that serves to underpin the growing unification
of their political and military enterprise.

We may look at the Israeli narrative in three parts.

(1) An ancient part that seeks to give the state legitimacy as a ‘returning’ or an
‘ingathering’ to a land where Jews had lived and ruled two thousand years ago. This
is basically the Jewish narrative up to the beginning of the twentieth century and
it is not to my purpose to attempt a full account of it. Here I give only those com-
ponents of the ancient part that bear a direct political relation to Israel today:
Jews are the chosen people through a Covenant with God. They were subject to
tyranny in Egypt and fled to safety in Palestine where they established their king-
dom. Since the fall of their kingdom they have been dispersed through the world.
Their history has been one of persecution but also of survival. They maintained
their identity and coherence through the diaspora. When not subject to persecu-
tion they have excelled.

(2) The modern part starts with the birth of Zionism just before the begin-
ning of the twentieth century. In the main it is the official history of the state of
Israel plus the Holocaust in Europe: Jewish people, after centuries of persecution
in Europe, started to come back to their homeland at the beginning of the century.
They were socialists and intellectuals who were trying to set up a kibbutz utopia.
They wanted to be friendly with the Arabs and to bring them modernity. The Arabs
rejected them and mounted terror attacks against them. The Jews refused to be vic-
tims any longer; they organized and armed. The British, who were in charge of
Palestine, sided with the Arabs. The Jews fought a War of Independence against
them. In World War II the Jews of Europe suffered the worst genocide in history.
Some of them managed to flee to Israel. The new homeland was the only place
where Jewish people could be safe. The U.N. acknowledged it as a state and Israel
was born. Whatever Arabs were in the area fled on orders from their leaders. The
Arabs refuse to recognize Israel: they hate it, fight wars and mount terror attacks
against it. Israel wins the wars and occupies east Jerusalem, the West Bank, Gaza
and the Golan.

(3) This part may be called the abstract part of the story, the one that articu-
lates the qualities of the community: Israel is the only democracy in the region. By
its nature, it is part of the Western system of values. It is a beacon of civilization in
a sea of backwardness and barbarity. It has made the desert bloom. It is cosmo-
politan and varied and technological and artistic and advanced. Arabs who live in
Israel refuse to leave and go and live in the West Bank because they are happy
in Israel. Israel is willing to live in peace with its neighbours, to make big sacrifices
and to give them some contested land so that the Palestinians can have their own
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state, one that lives peaceably side by side with Israel. But it can never find a part-
ner for peace. Israel has been and continues to be under existential threat. The Israeli
army is a Defence Force. It is the most humane army in the world. It adheres to
‘purity of arms’. It weeps as it shoots.

As with the American national narrative it is clear that some elements here are
true and some are false. More than any other story in the world today, the Israeli
narrative is under challenge. It is challenged and defended because its acceptance
or rejection crucially affects the lives of millions of people. And if the narrative, or
the founding myth, is one level of presented history, in the case of Israel, the other
two types of historical evidence — the traces (the rubble of pre-1948 Palestinian
villages for example) and the messages (memoirs, letters, reports, etc.) — are still
very much the province of research. The Israeli narrative, still in the course of
formation, is fascinating because it is in such a dynamic relationship both with the
evidence against it and with its present.

The four fronts I described earlier that are causing problems for the American
narrative are causing more acute problems for the Israeli one — which is also fac-
ing one challenge the American narrative has been spared.

(1) Israel’s claim, as a state, to the ancient part of its narrative is contested by var-
ied groupings of Jewish people who object that they have not given the state of Israel
a mandate to speak for them or to appropriate the history of all Jews. Among these
are ‘Jews for Justice for Palestinians’, ‘Naturei Karta’, ‘Rabbis of Palestine’, ‘Rabbis
for Peace’ and others. They are very vocal in trying to reclaim the Jewish story.”

(2) One could say that, as far as Israel is concerned, the ‘spirit of the age’ in the
West is or has been conflicted. It was prepared — despite its general anti-colonial
stance — to extend special privileges to Israel after World War IL. Until the 1980s,
for example, you were hard pressed to find a voice in the Western liberal press that
would criticize Israel’s policies even though they ran counter to the new univer-
salist spirit of respect for international law and human rights. U.N. resolutions could
be ignored, poets could be assassinated, lands annexed, communities punished, friends
spied on: the young Israel was indulged, partly because its cultural and civilizational
placing of itself rendered it immune, and partly because it had come from such an
‘abused’ background. It took not just the invasion of Lebanon in 1982 but the mas-
sacres of Sabra and Chatila for the world to wake up to the activities of the Israeli
generals.

(3) The Palestinians have already been through the experience of Israeli colon-
ization. When families that had been unable to return to Safad or Yafa or Ramle
in 1948 come under attack today in their refugee camps or in the homes they have
managed to build in Tulkarm or Jenin or Nablus, they sit on the rubble of their
homes and declare that they will not leave. Many Palestinians are holding on to
the keys of their homes in Yafa, Nazareth and countless other towns and villages
inside the 1948 border and demanding their legal right of return — which some
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scholars have pointed out (in great detail) can be done without displacing any Israelis."’
The Palestinians are not going away or keeping quiet: they are recounting their nar-
rative of dispossession, imprisonment, siege and torture. And their narrative con-
tradicts the Israeli narrative. The worse the Palestinian condition becomes the more
the world is reminded that Israel is out of sync: the last existing classical colonial-
settler state, the last state defined explicitly and exclusively in religious or ethnic terms.

(4) The information is out there; available for anyone who wants it, unavoidable
for anyone who isn’t deliberately closing their eyes. The presence of more than three
million Palestinians scattered across the globe also spreads the word. And then there
is the information co-ordinated and produced from within the Occupied Territories
via the Web."!

(5) Again, as with the U.S. administration, large parts of Israel’s story about itself
are under attack from within what the state would like to regard as its home con-
stituency: there is resistance to its claim to speak for every Jewish person every-
where in the world. And this resistance is very vocal. Many young Jewish people
now go to Israel with the aim of finding out what is really happening'* - and we
all know what happened to Rachel Corrie.”” A quarter of the people who work for
the International Solidarity Movement in the U.S.A. are Jewish.

The state’s account of Israel’s modern period up to 1948 has been discredited
by what have come to be known as ‘revisionist’ Israeli historians and now by
Jewish grass-roots organizations, which aim to remind people of 1948. Its account
of what it is now is contradicted by Jewish human rights activists, anti-war activists,
plant-a-tree activists, journalists like Amira Hass and Gideon Levy, refusenik sol-
diers who even tour the world to speak against the Occupation, post-Zionists like
Uri Avnery and Meron Benvenisti, writers like Yitzhaq Laor, film-makers like Yigal
Alon, Eyal Sivan and Juliano Mer Khemis.

This is not to say that the Israeli community as a whole is challenging its nar-
rative. Far from it. Nor is it to say that the dissidents want Israel dismantled or even
that they all want it to become a secular democracy. But there is enough dissent
to make matters uncomfortable. And Israeli (like American) dissidents are draw-
ing both on their own narrative of Jewishness which puts a premium on bearing
witness to the truth, on critical thought and noisy dissent and argumentativeness,
and on their sense of belonging to a universal community which guarantees that
what happened to their ancestors can never happen to them. The lessons they have
drawn from the terrible events of the past, the meaning they have derived from it
is ‘never again shall this happen to anyone’. Or as Amira Hass has said ‘Never will

I be a bystander and watch as the event goes by’.14

The ‘war on terror’

Without the elision of the American and Israeli narrative, which the events of 9/11
were used to cement; without the superimposition of the Israeli narrative on to the
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American narrative, the U.S.A. would probably not be fighting a ‘war on terror’ now.
It also would probably not be in Iraq, nor would it be threatening Iran and Syria.

The Israeli and American narratives already shared a quality of youthfulness,
an idea of a homeland haven, a democracy, a land of opportunity and individual
rights, a laboratory and launch pad for self-invention. They also share the imagery
of the taming of the frontier and making the desert bloom. With this there seems
to come the implicit agreement that if there happen to be natives in that desert or
on that frontier the way to deal with them is by extermination, ejection or forced
settling into enclosed communities. You then obliterate their history and appro-
priate their culture. Perhaps it is this, as much as the powerful lobby and the
realpolitik, that led to the indispensable support that the U.S. accorded to Israel.
Support that went well beyond the official $3 billion per annum. On 18 May 2000,
when Al Gore was running for the presidency he addressed the powerful American
Israel Public Affairs Committee (AIPAC) thus:

The United States has an absolute, uncompromising commitment to Israel’s secur-
ity and an absolute conviction that Israel alone must decide the steps necessary to
ensure that security. That is Israel’s prerogative. We accept that. We endorse that.
Whatever Israel decides cannot, will not, will never, not ever alter our fundamental
commitment to her security.15

You might have thought support couldn’t come much stronger. But the ‘neo-cons’
were waiting for a chance to demonstrate even higher levels of commitment. The
policies they dreamed of before coming to power are well documented.'® They were
handed the opportunity to lever these policies into action on 11 September 2001.
That day four major Israeli politicians, Ehud Barak, Benyamin Netanyahu, Shimon
Peres and Ariel Sharon, took to the TV screens to assert that the terror just suf-
fered by Americans was the identical terror endured by Israel since its establish-
ment — to finally drive home the point Israel had been pushing for years: that Israel’s
enemies were America’s enemies. We now hear talk of America’s ‘manifest destiny’
and of a ‘shared mission’ as in House Republican leader Tom DeLay’s speech at
Boca Raton (on the occasion of the death of the astronauts — among them the Israeli
Ilan Ramon) in which he talked of a destiny shared by America and Israel and asked
for divine assistance in protecting both."”

Narrative strategies

In the wake of September 11, the U.S. administration introduced an elaboration
into the current episode of the American narrative: it adopted Israel’s enemy as its
very own.'® Throughout the 1990s scholars and pundits like Samuel Huntington
and Bernard Lewis had been setting the stage for this development. ‘Palestinian’,
‘Arab’ and ‘Muslim’ dissolved into each other and swam into the focusing lens of the
unfolding narrative — as ‘terrorist’. The trope of the ‘suicide bomber’ — the enemy
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motivated not by economics, history or politics but only by a fanatical ideology —
was born.

But although the world was prepared to agree that the attacks of 9/11 were the
work of terrorists it did not agree that every Palestinian attack on every Israeli tar-
get — even suicide or martyrdom attacks — was the work of terrorists. And the world
was prepared to consider, as Arundhati Roy put it, the ‘long road it took the bomber
to get to where he did’."” Not so official U.S. websites. Look up ‘terror’ and the U.S.
administration website will direct you to a report by the RAND Corporation with
examples of events that can be classed as terrorist events. It starts with: ‘A mem-
ber of a known terrorist organisation (e.g. the Hamas) bombs a mall, a bus-stop,
a grocery store etc.” This, naturally, would be classed as a terrorist act. Second exam-
ple: A member of the Hamas attaches a bomb to himself . . . third example: a mem-
ber of the Hamas bombs the house of a government official . . . eighth example: Hamas
attacks a livestock farm infecting the animals with a biological agent . ..’

The U.S. set out to do battle while Ariel Sharon re-invaded the West Bank. Within
avery short time of 9/11, and under cover of the ‘war on terror’, the U.S. was implic-
ated in Israeli trade-mark activities such as:

« manipulating or sidelining international institutions;

. ignoring accepted principles of international law (e.g. setting up Guantdnamo
Bay, sanctioning assassinations worldwide);*'

. ignoring accepted principles of human rights (e.g. carrying out illegal detentions
including the detention of children, condoning the use of torture);*

« adopting military policies to achieve its political ends, embracing a policy of ‘pre-
emptive’ war;

« moving to curtail the civil rights of its own citizens (e.g. The Patriot Act);

« encouraging the media to adopt government views and attempting to gag for-
eign media.”

The identification between the U.S. and Israel was now a manifest fact. But Israel
had been losing credibility since its invasion of Lebanon in 1982, then with the
Palestinian intifada in 1987 and again with the Second Intifada in 2000. And now
the unwillingness of Iraqis to fall in with the American scenario, not to mention
the folly and ill-preparedness of the project to ‘tame’ Iraq, is such that the episode
has come to erode the U.S. administration’s own credibility. The war on Iraq is prov-
ing more and more difficult to incorporate into the narrative of the ‘war on terror’
and into a narrative about themselves that the American people will accept.

Today the sound of dissent is growing louder. People’s tribunals are being con-
vened. Huge advertisements are taken out. The official narrative of the war is being
challenged — and it is helping to strengthen the challenge to the Israeli official nar-
rative as well as the American one.

We see, in response, the articulation of a number of strategies for control of the
narrative:
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« Controlling access to information through control of the media, ‘embedding’ jour-
nalists in the war(s), attempts to control libraries and attempts to control the net.

o Minimizing the importance of the information that does get out: taking women hostage
in Iraq to pressure their menfolk to surrender is ‘ungentlemanly conduct’,”
pornographic torture is carried out by ‘a few bad apples’.

o Controlling the interpretation of information through surveillance of the academy:
representing this mindset is Hoover Institute anthropologist, Stanley Kurtz,
testifying before the House Subcommittee on Select Education in 2003 that
Edward Said’s post-colonial critique had left American Middle East Studies
scholars impotent to contribute to the ‘war on terror’.** Infamous examples are
Daniel Pipes’s Campus Watch campaign, his David Project and the activities of
UCLAProfs.com.

« Inventing alternative narratives such as the story of Private Jessica Lynch and cre-
ating platforms for them such as the American-financed Iraqi TV station, al-Hurra,
and radio station, Radio Sawa.

o Inventing false narratives for the enemy through the activities of agencies like
MEMRI,* and the use of what Hamid Dabashi has called “The Comprador
Intellectual’, the Arab or Muslim intellectual who doubles as a ‘native informant’
and utilizes discussion of a negative practice from ‘home’ to discredit the entire
culture.

« Discrediting anyone who points to unwelcome facts by using labels such as ‘un-American’
or ‘anti-Semitic’ or even ‘self-hating Jew’. Examples are Hugo Chavez, Norman
Finkelstein, Ilan Pappe, Baruch Kimmerling — and there are many others.

Strategies also include attempts to change the interpretation of the law (so that the
word ‘torture’, for example, no longer means what everyone knows it means), to
introduce new laws (against protests, against ‘glorifying terror’) and generally to
adopt practices that have such far-reaching effects that they in essence alter the nature
of the state. What price democracy without consent? And what price consent with-
out information?

And yet all these activities at least acknowledge the ‘ideal’ narrative; they chop
off the toes of the administration’s activities so that it may jam its foot into the dainty
glass slipper of the myth. But there is another current which seeks to address the
divergence between narrative and fact by stretching, or if need be smashing, the
narrative to accommodate the reality. Perhaps the most stark manifestation of
this current is the neo-conservative manifesto, The Project for the New American
Century.”” Here the neo-conservatives express a preference for power politics over
diplomacy, a disdain for international law and its institutions, and a belief in the
desirability of military spread — even into space.”® This attitude is finding an echo
among writers and scholars who now celebrate Empire. It is filtering down to the
soldiers in the army. Robert D. Kaplan, accepting that ‘Despite our anti-imperial
traditions, and despite the fact that imperialism is delegitimised in public discourse,
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an imperial reality already dominates our foreign policy’, continues ‘“Welcome
to Injun Country” was the refrain I heard from troops from Colombia to the
Philippines, including Afghanistan and Iraq . . . The war on terrorism was really about
taming the frontier’. Here we have an admission and embrace of a component of
the American myth in its brutal rather than sanitized version. And we have an updat-
ing of it into a contemporary, desirable, consumerist image; an American soldier
in Afghanistan celebrates: ‘You get to see places tourists never do. We're like
tourists with guns’.”’

Israel too is moving to a more publicly brutal discourse. Opinion polls show
that large numbers of Israelis regard Arabs as ‘dirty’, ‘primitive’ and violent. The
Guardian report of 7 February 2002 bears reading in its entirety for its tracking of
the development of openly racist and violent discourse in Israel. The revisionist his-
torian Benny Morris epitomized the new mood when, having been one of the first
scholars to expose the extent of Israel’s ethnic cleansing of Palestinians in 1948, he
then suggested that — in the interests of lasting peace — they should have cleansed
them out some more.*

What now?

Jan Assmann, describing some critical moments in Egyptian history, could be
analysing the period the U.S. and Israel are living through now:

Periods of crisis, junctures where civilisation breaks with its own traditions, regu-
larly engender discourses that illuminate the terms of reference within which that
civilisation has been operating. Sometimes this illumination may result in profound
changes to the prevailing semantic paradigms; sometimes those paradigms advance
from more or less unconscious collective ‘mentalities’ to the status of conscious
ideologies.”

Assmann is describing a specific crisis that Egyptians went through some four thou-
sand years ago when, after fifteen centuries of living a reasonably well-ordered life
within a defined and congenial system, it seemed as if their world was coming apart.
Several consecutive years of low floods brought famine, central government col-
lapsed, foreigners made incursions into the country from East and West, law and
order broke down, customs and traditions were violated and people’s image of
themselves, of their lives and what they stood for was shattered. This was the time
historians call the First Intermediate. The Egyptians called it the “Time of the
Nations’ because the country was divided. But out of this time of fragmentation
there emerged the Egypt of the Middle Kingdom; an era of economic prosperity,
of scientific achievement, artistic flowering and a media revolution. And what
seems to have been the engine at the heart of all this was that some Egyptians took
a good look at their traditions, at their image of themselves and what they valued
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in that image, at what they were in imminent danger of losing, and then they refor-
mulated it all into what became the nation’s story about itself.

In essence, the Egyptian national myth can be summarized as: all humans are
equal. Ra, the solar deity declares: ‘I made the four winds that every man might
breathe thereof like his fellow in his time. I made the great inundation that the poor
man might have rights like the nobles. I made every man like his fellow, I did not
command that they do evil: it was their hearts which violated what I said’ (Coffin
Text no. 269).”” If people are unequal that is because of an imbalance in the world.
It is the duty of the rich and powerful to correct this imbalance by practising ver-
tical solidarity and by adhering to the law. The law exists to guarantee equality and
to protect the poor and the weak from the rich and the strong. The law, not force,
is the arbiter (the story of the battles of Horus and Seth). With patience, love shall
prevail over hatred and life over death (the story of Isis and Osiris).”

The values that were given prominence in this scheme were to do with com-
munality and collectivity, with every person being part of ever larger units from the
family to the cosmos, with responsibility, patience, receptivity (hearkening), pro-
activeness, good manners, compromise, joie de vivre and what we might today call
a ‘light footprint’: not wasting water, not spoiling crops, not killing animals except
for food. “The ethic of self-effacement, integration and altruism [was] certainly funda-
mental to civilisation in Egypt’.** In time these values became articulated as the
Rules of Maat - the rules of courteous and responsible conduct towards the com-
munity, the earth and the cosmos. All of which is not to say that every Egyptian
from then on behaved impeccably. It is not even to say that Egyptian society of the
time offers a model for today. But it is a noteworthy example of a people appeal-
ing at a time of crisis to the highest ideals of their narrative — ideals still worthy of
our attention today.

In an Oxford Amnesty Lecture in 1993, the philosopher Richard Rorty, discussing
the old problematic of the ‘nature’ of man, suggested that man is a ‘flexible, pro-
tean, self-shaping animal’ and that the most useful aspect of human nature to focus
on is ‘our extraordinary malleability’.”®

Four thousand years ago, with their world in ruins, some Egyptians decided they
would not allow that moment to be the end of their society and its aspirations. What
has come down to us from their endeavours is ‘social tractates, the earliest known
discussions of society, written by their ancient authors as campaign propaganda in
the earliest crusade [sic] for social justice’.** In effect, those early thinkers gambled
on the ‘malleability’ of man; on people’s ability to be whatever they decide to be.
They searched their history and their traditions and they extracted the values most
useful to them and elaborated them into a system which gained consensus as the
approved way of behaviour that everyone should strive towards. It gave their
nation two thousand further years of success. And it may even be responsible for
its survival to this day.

o



9780719079740 _C01.gxd 5/8/09 9:19 AM Page$§

40 ‘War on terror’

Today, the question is: forced to re-assess their relationships to their founding
narratives, will the U.S. and Israel decide to abandon current policies and try to
draw closer to the ideals those narratives express? Or will they jettison the narrat-
ives and the ideals in favour of making gains on the ground (and in the air, and in
space) and accept that their story from now on will be brutal, bloody - and short?

This is the time when the real owners of these narratives, the people, need to
speak. And there is, now, a global voice that is making itself heard. The story it is
telling speaks of the history of man on earth as one narrative. It tells of how man
started to fashion tools and weapons a million years ago, but started to fashion an
ethical vision of life only five thousand years ago. This vision, based on concern
for man and concern for the planet, on principles of justice and solidarity, became
global in the second half of the twentieth century. Now, in the twenty-first cen-
tury, it remains to be seen whether it can lead to a unified narrative for all
mankind. For it is in that larger narrative that our hope lies, a narrative made of
reconciling, of braiding together, the stories of the different nations of the world.
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Elleke Boehmer

Response to Ahdaf Soueif

As a fluent speaker of Arabic and English and a self-described resident of the mez-
zaterra or middle ground that exists between linguistic and cultural worlds, Ahdaf
Soueif in her writing and journalism charts the difficult territory between what we
sweepingly call the Middle East and the West." This is a territory that has been and
still is riven by powerful divergent forces that she terms narratives, thus suggesting
the imaginative, structural and visceral power ascribed to them. These forces or nar-
ratives belong in the main to empire, religion and nationalism and take in the para-
noias, frets and fears elicited as a matter of course by these powerful forces — responses
which Edward Said memorably diagnosed as Orientalism.”

For Ahdaf Soueif the novelist, narrative is how the dominant ideology of a soci-
ety or nation translates into individual or community lives. It is how ideology is
acted on; how it comes to be part of our day-to-day reality and give meaning to
what we do. As this suggests, the founding narratives of nations — America as the
land of opportunity, Israel as the promised land, Australia as the lucky country —
work on us most powerfully when we are least aware of them. Hence the volatile
situation that can ensue when divergent stories of genesis and belonging are told
about the same piece of land or about different peoples inhabiting the same land.
People live by and are willing to die for the stories they tell about themselves: this
is Soueif’s central message.

Stereotypes and suspicions are the quotidian forms taken by such narratives and
Soueif has examined them memorably in her writing. In The Map of Love, she evokes
Egypt’s love affair with Western modernity and its simultaneous insistence on stick-
ing to its own cultural path and values; its fierce resistance to being represented
as underling or victim or as lacking in humanity.’ In her journalism, too, she has
been tireless in showing how Western media tend to represent Arabs, particularly
Muslim Arabs, as ‘deranged by lust, grief, hatred or greed’.*

We must never stop scrutinizing the narratives that generate our central hates
and resentments. This anxious exhortation subtends Soueif’s Amnesty Lecture. And
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we should focus above all on narratives whose operation within our society is overt
and apparently transparent. But how can such vigilance be achieved, given that these
stories comfort us and underpin the way we think about ourselves? Pointing to the
gaps that can open between the actual and the ideal, between the world we live in
and the world as we imagine it, Soueif points out a pathway to such vigilance. It
can be enacted by the seemingly simple yet demanding task of scrutinizing the foun-
dational values of our national myths and converting their truisms into questions
— questions that may at first seem preposterous. For example, we take the truism
that America is the land of the free, or that the West is the world’s honest broker
and we produce these potentially troubling questions: Is America repressive
abroad? Are the stories that the West tells about others always true?

Ahdaf Soueif’s relentless piling-up of examples shows how, in the conflicted situ-
ation of Israel-and-Palestine where different stories striate the same communities,
we are bound to interrogate the major narratives and turn the rooted truisms on
their heads. One reason why that situation has become so complicated is that the
narratives of the powerful have here been made to coincide in the word ‘terror’.
Israel claims that it has, since 1948, been fighting a war on terror, a war against the
combined forces of Muslim fanaticism and fundamentalism. So convincing has this
narrative been that, with the 9/11/2001 ‘Attack on America’, the U.S. was all too
ready to adopt Israel’s story, and Israel to share it open-handedly with the U.S. The
result was the fusion of two geographically and historically distinct stories. In
Soueif’s opinion, the U.S. would not be fighting a war on terror today had this fusion
not taken place. On 11 September 2001, America adopted Israel’s enemy — the
‘fundamentalist’ Arab world - as its own.

Ahdaf Soueif’s call is clear: let us not so much overturn (this may be impos-
sible) as relentlessly investigate the worst in the narratives that produce the conflict.
If narratives at loggerheads produce countervailing teleologies pointing to mutu-
ally exclusive endings (as in fierce claims to the same piece of earth), then we are
compelled by history to modify and disturb these teleologies. We are forced to
see that these governing symbols no longer help us to address the dilemmas of our
time. Other teleologies and symbols more accommodating of others — symbols and
values perhaps buried in those selfsame narratives — may offer wider counsel.

In this respect, David Scott’s Conscripts of Modernity, an analysis of the ‘colon-
ial enlightenment’ played out in the Caribbean, is useful. He considers how we
set about finding new teleologies to address changing socio-political conditions.®
This does not mean generating alternatives in a hit-and-miss way, one of which may
eventually work better than the current one. No, we have ‘to reconceive the object
of discontent’. This too, Scott says, is a problem of narrative: of thinking outside
the mythic frame-romance, comedy, epic or tragedy — in which we are effectively
caught. Thus if America is currently beginning to think of itself as an empire not
unlike ancient Rome — heading for the same decline, as several commentators report
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— then perhaps a new story, differing from the romance of liberation, is entering the
frame.’

But here a question arises. How does one go about thinking outside the myths
and stories that shape our consciousness? How, to modify Derek Walcott’s words
in his early poem ‘A Far Cry from Africa’, do we stand apart from these bloodline
stories and still live; how do we move beyond the ideas and images that structure
how we think and are? The sign of this difficulty in Soueif’s lecture is that she grasps
at (to her) familiar stories from ancient history in order, however uncertainly and
tentatively, to seek alternatives to the hell-bent stories overlaid on the Middle East
and the West today. Yet, as she herself acknowledges, the most compelling narrat-
ives are generally those backed by power and technology. Poetically convincing
and full of regenerative tragedy as they are, the stories of Ancient Egypt — of Ra
the equalizer and of Isis retrieving the dismembered Osiris’s body — may not pos-
sess the political and institutional endorsement required to produce general agree-
ment today.

We live in a crowded world — a world we all share with a myriad strangers. We
are constantly bumping up against one another, physically and otherwise. In this
world, the difficult territory that links and divides East and West has become more
conflicted than ever before. The mezzaterra so valued by Soueif has come under
intense pressure. It appears to be shrinking by the day. As Tabish Khair writes,
on the field where the so-called clash of civilizations is being fought out, the
in-between spaces are getting compressed; moderate views are being inexorably
squeezed.”

We are so interconnected that we have no buffer zones. We need to find ways
of living together. In this situation Soueif ’s work is important because it insists that
common ground does remain. But the survival of that common ground depends
on slow, arduous, unglamorous processes. It depends on the recognition of com-
mon purpose. And that in turn depends on listening and waiting, on careful trans-
lation, on doing comparative work between rival narratives, on finding sources of
courage and honesty within our own narratives, on the willingness to shuttle back
and forth across the middle ground. It depends on a kind of ethical commuting,
on persistent and vigilant negotiation in order that our shared humanity be more
profoundly recognized. In the words of Kwame Anthony Appiah, we need to begin
with the human in humanity.®

In her fiction, Soueif suggests that where strangers (or representatives of
estranged cultures) meet, the best they can do is to immerse themselves in the other
culture — difficult as this may be. This is challenging. Soueif is not the advocate of
an anodyne middle way. She speaks out emphatically where she feels an act of inhos-
pitality has been committed. She is first and foremost a commentator of intense
principle. Perhaps the most eloquent homage to her achievement is her own
homage to her long-time mentor and friend, Edward Said. In a memorial address
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in 2003, she spoke of the importance to him of ‘[holding] on to our humanity, our

tolerance, our inclusiveness, always. To denounce cruelty, hypocrisy and phoniness

wherever we find them. [And perhaps above all] to keep our friendships in good
L9

repair’.
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2/ Michael Byers

Terrorism, war and international law

Introduction

Most of humanity shares two searing memories: the collapse of the World Trade
Center on 11 September 2001; and a hooded man standing on a box with wires
dangling from his outstretched hands. These images capture the painful truth that
both sides in the so-called ‘war on terror’ have violated fundamental rules. But while
non-state actors can violate international law, only states are able to change the law,
making their breaches of greater potential consequence. In this chapter, I consider
how the recent actions of the United States have stressed and stretched two dis-
tinct but related areas of international law: the right of self-defence, and the rules
of international humanitarian law. I conclude by arguing that even a disproportionately
powerful state is constrained, in its ability to change international law, by the actions
of other countries and public opinion — both at home and abroad.

There are two principal sources of international law. ‘Customary international
law’ is an informal, unwritten body of rules deriving from a combination of ‘state
practice” and opinio juris. State practice is what governments do and say; opinio juris
is a belief, on the part of governments, that their conduct is obligated by inter-
national law. Rules of customary international law usually apply universally: they
bind all countries and all countries contribute to their development and change.
Whenever a new rule of customary international law is being formed, or an exist-
ing rule changed, every country has a choice: support the developing rule through
its actions or statements, or actively and publicly oppose the rule. A new rule will
not come into force until it receives widespread support, either expressly or tacitly.

Treaties are the second main source of international law. They are contractual,
written instruments entered into by two or more countries and registered with a
third party, nowadays usually the U.N. Secretary-General. Treaties may be referred
to by any number of different names — including ‘charter’, ‘covenant’, ‘convention’
or ‘protocol’ - but legally speaking are any written instrument entered into by two
or more countries with the intent of creating binding rights and obligations.
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With customary international law dependent on the practice of states, and treaty
negotiations replete with political, economic and military pressures, it comes as
no surprise that powerful countries can exercise disproportionate influence on the
making and changing of international rules. And because they can, countries such
as the United States deliberately seek to modify international law in accordance
with their changing interests, for instance, by pushing for a right of self-defence against
terrorism, or more flexible rules concerning the treatment of detainees. Yet the fact
that powerful states carry more weight in law-making does not necessarily spell the
end of widely accepted and legitimate standards. For international law is nowadays
made and changed by nearly two hundred countries and indirectly influenced by
an even larger number of non-state actors, including human rights NGOs and other
activist groups. As the following examples demonstrate, even when the U.S. admin-
istration of George W. Bush has pushed hard for change to international rules, the
potential for countervailing influences has always remained present, giving hope to
those who envisage a more peaceful and humane world.

Self-defence

In 1837, the British were crushing a rebellion in Upper Canada (now Ontario).
Although the U.S. government chose not to support the rebels directly, it failed to
prevent a private militia from being formed in upstate New York. The ‘volunteers’
used a steamboat, the Caroline, to transport reinforcements and weapons to the
Canadian side of the Niagara River. The British responded with a night raid, cap-
turing the vessel as it was docked at Fort Schlosser, New York. They set the boat
on fire and sent it over Niagara Falls.

The incident caused disquiet in Washington. The United States was still a rel-
atively weak country, while Britain was a superpower that had torched the White
House and Capitol Building just twenty-three years before. Some careful diplomacy
followed, with U.S. Secretary of State Daniel Webster suggesting that the use of
force in self-defence could be justified when ‘the necessity of that self-defence is
instant, overwhelming, leaving no choice of means, and no moment of delibera-
tion’, and provided that nothing ‘unreasonable or excessive’ was done.' The British
accepted Webster’s criteria, and an important legal precedent was born. Over time,
as other countries expressed similar views on the law, the Caroline criteria — often
referred to simply as ‘necessity and proportionality’ — were transformed into a new
right of self-defence in customary international law.

By 1945, the United States had become a superpower. At San Francisco, the
drafters of the U.N. Charter — heavily influenced by U.S. negotiators — included self-
defence as an exception to their new, general prohibition on the use of force.” In
addition to the existing customary criteria, three further restrictions were introduced:
(1) a state could act in self-defence only if subject to an ‘armed attack’; (2) acts of
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self-defence had to be reported immediately to the Security Council; and (3) the
right to respond would terminate as soon as the Council took action. However,
despite this attempt at a more precise definition, the limits of self-defence still depend
greatly on customary international law, in part because the U.N. Charter also refers
to the ‘inherent’ character of the right. And so, while the right of self-defence has
been codified in an almost universally ratified treaty, its parameters have evolved
gradually - or at least become more easily discernible - as a result of the behaviour
of countries since 1945. One instance of this concerns the use of force against
state sponsors of terrorism. Such use was, until recently, proscribed by interna-
tional law.

Self-defence against terrorism

In 1986, a terrorist attack on a West Berlin nightclub killed one U.S. soldier and
wounded 50 more. Two weeks later, the United States responded by bombing sev-
eral targets in Libya. It claimed the strikes were legally justified acts of self-defence,
on the basis that the Libyan government was behind the attack in Berlin.’ But the
legal claim was rejected by many other countries, including France and Spain - both
NATO allies of the United States — which refused to allow their airspace to be used
by the planes conducting the raid. The widespread negative reactions meant that
the legal claim and associated military action did not succeed in changing inter-
national law.

Instead, the process of legal change began after bombs exploded outside the
U.S. embassies in Kenya and Tanzania in 1998. Twelve Americans and almost 300
other people were killed. U.S. intelligence sources indicated that al-Qaeda was respons-
ible for the attacks. Two weeks later, the United States used cruise missiles to attack
terrorist training camps in Afghanistan and a pharmaceutical plant in Sudan that
were allegedly being operated by al-Qaeda with the tacit support of the Afghan and
Sudanese regimes. Again, the United States claimed that the strikes were legally
justified acts of self-defence.* But on this occasion it used its political influence to
bolster the claim, with President Bill Clinton phoning Tony Blair, Jacques Chirac
and German Chancellor Helmut Kohl shortly before the missile strikes to ask for
their support. Without having time to consult their legal experts, all three agreed
- and made concurring public statements immediately after the U.S. action. As a
result of these quick expressions of support by three influential states, other coun-
tries were more restrained in their responses than they might have been. This in
turn helped obfuscate the limits of self-defence, rendering the rule more suscept-
ible to change in any subsequent situation.

That situation arose when terrorists struck the World Trade Center and
Pentagon on 11 September 2001. The United States quickly implicated the Taliban
who, by giving refuge to al-Qaeda and refusing to hand them over, were alleged to
have knowingly facilitated and endorsed their actions. In this way, the United States
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framed its legal claim in a manner that encompassed action against the state of
Afghanistan, rather than asserting a right to use force against terrorists regardless
of their location.” And again, the United States deployed its political influence to
secure support in advance of military action. The collective self-defence provisions
of the 1949 North Atlantic Treaty and the 1947 Inter-American Treaty of Reciprocal
Assistance were engaged, and both NATO and the OAS formally deemed the events
of 11 September an ‘armed attack’ — legally relevant language under the self-defence
provision of the U.N. Charter. Similarly, Security Council resolutions adopted on
12 and 28 September were carefully worded to affirm the right of self-defence in
the context of the terrorist attacks.® Just as importantly, only two countries — Iraq
and Cuba - publicly opposed the U.S. claim.

As a result of this widespread support and acquiescence, the right of self-defence
now includes military action against countries that willingly harbour or support
terrorist groups — provided the terrorists have already struck the responding state,
and done so in a manner that constitutes an ‘armed attack’ (essentially, by being
on the level of an invasion by foreign tanks or the destruction of the World Trade
Center). The long-term consequences of this development may be significant. Having
seized the opportunity to establish self-defence as a basis for military action against
state sponsors of terrorism, it is only a matter of time before the United States invokes
it again - in circumstances which are less grave, or where the responsibility of the
targeted state is less clear.

Pre-emptive self-defence

In 1981, Israel bombed a nuclear reactor under construction near Baghdad and
claimed pre-emptive self-defence, on the basis that a nuclear-armed Iraq would con-
stitute an unacceptable threat. The U.N. Security Council unanimously condemned
the action as illegal.” Since the U.N. Charter imposes certain restraints on the ‘inher-
ent’ right of self-defence, including the words ‘if an armed attack occurs’, both
customary international law and the so-called ‘law of treaties’ were at issue.

Under international law, treaties are interpreted in accordance with the ‘ordin-
ary meaning of the terms’.* Applying this approach, any pre-existing right of pre-
emption is apparently superseded by the ‘if an armed attack occurs’ clause. At the
same time, however, the reference to the ‘inherent’ right of self-defence can be read
as implicitly incorporating the pre-existing customary international law of self-defence
into the U.N. Charter. For this reason, it has been argued that pre-emption remains
justified whenever there is a ‘necessity of . . . self-defence . . . instant, overwhelming,
leaving no choice of means, and no moment of deliberation’ — the Caroline cri-
teria in their full expression.

During the latter half of the twentieth century, countries — with the exception
of Israel in 1981 — avoided claiming any such right. The United States implausibly
justified its 1962 blockade of Cuba as ‘regional peacekeeping’. Israel justified the
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strikes that initiated the 1967 Six-Day War as a response to a prior act of aggres-
sion. The United States argued that the shooting down of an Iranian airliner in 1988,
although mistaken, was in response to an ongoing attack. For the most part, these
and other countries chose not to claim or condone a right of pre-emptive self-defence
during the Cold War when nuclear missile submarines on hair-trigger alert ensured
‘mutually assured destruction’ if things went wrong. The Security Council’s unanim-
ous condemnation of Israel in 1981 was but the clearest indication of this thinking.

In the first few years of the twenty-first century, the situation looked quite
different — at least from the perspective of the Bush administration. Relations with
Russia had improved, no other potential adversary had submarine-based nuclear
missiles, and the first phase of a missile defence system was being implemented. In
June 2002, George W. Bush announced a new policy of pre-emption that extended
towards the preventive or even precautionary use of force: ‘We must take the bat-
tle to the enemy, disrupt his plans, and confront the worst threats before they emerge’.’
The ‘Bush doctrine’ made no attempt to satisfy the Caroline criteria.

Lawyers in the U.S. State Department knew there was little chance that the policy,
as presented, would achieve the widespread support necessary to change interna-
tional law. Relatively few countries possess enough of a military deterrence to be
able to contemplate a world without the combined protections of the U.N. Charter
and the Caroline criteria. Accordingly, the legal claim inherent in the Bush doctrine
was reformulated to make it more acceptable to others, and thereby more likely to
promote legal change. The National Security Strategy released in September 2002
explicitly adopted, and sought to extend, the traditional criteria:

For centuries, international law recognized that nations need not suffer an attack
before they can lawfully take action to defend themselves against forces that pre-
sent an imminent danger of attack. Legal scholars and international jurists often
conditioned the legitimacy of preemption on the existence of an imminent threat
— most often a visible mobilization of armies, navies, and air forces preparing to attack.

We must adapt the concept of imminent threat to the capabilities and object-
ives of today’s adversaries."’

The National Security Strategy took the new policy of prevention or precaution
and recast it within the widely accepted, pre-existing framework of customary
international law. It did so, first, by omitting any mention of the U.N. Charter, thus
implicitly asserting that the pre-194S customary rule remained the applicable law.
It then asserted that imminence (one facet of the traditional criterion of ‘neces-
sity’) now extends beyond threats which are ‘instant, overwhelming, leaving no choice
of means, and no moment of deliberation’. It did this within a context that at least
suggested the need for legal change, since few would contest that terrorism and
weapons of mass destruction are serious problems. And most significantly, other
governments were not actually asked to agree to a change in the rule. Instead, all
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that was proposed was an adaptation of how the (supposed) existing rule is applied
in practice.

As recast in the National Security Strategy, the claim was designed to appear
patently reasonable and therefore deserving of widespread support. Yet the refor-
mulated doctrine was hardly innocuous. By stretching imminence to encompass
new perceived threats, the approach being advocated would have created further
ambiguity which would, in turn, have permitted power and influence to play a greater
role. Whether or not an imminent threat exists depends in large part on how the
factual circumstances are assessed by states. And the ability of the powerful to influence
these assessments is considerable, given the various forms of political, economic
and military pressure that can be brought to bear. It is even more considerable when
imminence is understood as a broad rather than narrow concept. Under the Bush
doctrine, agreement on the existence of an imminent threat would have been
much more likely when the United States wished to act militarily, than when oth-
ers wished to do the same. The present law on self-defence would have remained
generally applicable — available as a diplomatic tool to be deployed against weak
states — while more powerful countries would have gained greater freedom to act
as they chose.

A few regional powers, notably India, Israel and Russia, responded favourably
to the claim set out in the National Security Strategy, as did Australian Prime Minister
John Howard, who suggested that the U.N. Charter be amended to allow for a right
of unilateral pre-emptive action. But Howard’s comments sparked angry protests
from other Southeast Asian states — protests that contributed to reinforcing the cur-
rent law. Other countries such as Japan voiced support for a right of pre-emptive
self-defence but were careful to confine their claims to the Caroline criteria. And
several important European countries, notably France and Germany, expressed con-
cern — albeit in moderated tones. More recently, it was revealed that the British
Attorney General deemed the Bush doctrine illegal in an opinion provided to Tony
Blair in March 2003."

This mixed reaction would, in itself, have prevented any significant change in
the law of self-defence. As the Iraq crisis escalated, it also contributed to bringing
the United States to the U.N. Security Council where Resolution 1441 was then
adopted unanimously in November 2002."* Although the resolution did not expressly
authorize force, it did provide some support for an argument that a previous
authorization, accorded in 1990, had been revived as a result of Iraq’s ‘material
breaches’ of the 1991 cease-fire resolution and, later, Resolution 1441. The Bush
administration relied on both this argument and pre-emptive self-defence to justify
the 2003 Iraq War, while Britain and Australia relied solely on the resolutions. The
advancement of two distinct arguments, with the latter receiving broader support,
reduced any effect that the pre-emption claim might have had on customary inter-
national law.
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After the Iraq War, opposition to the Bush doctrine mounted. In December 2004,
the U.N. Secretary General’s High Level Panel on Threats, Challenges and Change,
a group of sixteen former prime ministers, foreign ministers and ambassadors, pre-
sented its own highly authoritative response:

The short answer is that if there are good arguments for preventive military action,
with good evidence to support them, they should be put to the Security Council,
which can authorize such action if it chooses to. If it does not so choose, there will
be, by definition, time to pursue other strategies, including persuasion, negotiation,
deterrence and containment — and to visit again the military option.

For those impatient with such a response, the answer must be that, in a world
full of perceived potential threats, the risk to the global order and the norm of non-
intervention on which it continues to be based is simply too great for the legality
of unilateral preventive action, as distinct from collectively endorsed action, to be
accepted. Allowing one to so act is to allow all."”

So far, the Bush doctrine has failed as an attempt to change international law,
though it has resulted in a small degree of legal modification, or at least clarifica-
tion. Today, much more so than a decade ago, it is difficult to find any interna-
tional lawyer who argues that there is no right of pre-emptive self-defence. The debates
over the significance of ‘if an armed attack occurs’ have been replaced by a general
acceptance that a narrow right of pre-emptive self-defence does exist, as it did before
1945, in ‘cases in which the necessity of that self-defence is instant, overwhelming,
leaving no choice of means, and no moment of deliberation’. Although the con-
cept of imminence remains tightly circumscribed, the influence of the single super-
power is such that, even when it fails to achieve law-making goals, it still leaves a
mark on international rules.

Self-defence and Iran

As T write, it seems possible that the Bush administration will soon launch air strikes
against targets in Iran, including facilities that are allegedly part of a nuclear weapons
programme. If so, the United States will probably claim self-defence in both of the
respects described above: self-defence against state sponsors of terrorism; and pre-
emptive self-defence in the context of a somewhat imminent threat involving WMD.

The Bush administration has already asserted that Iran is supporting terrorists
who are attacking U.S. forces in Iraq, notably by providing sophisticated explosive
devices. On S March 2007, in the New Yorker, Seymour Hersh quoted a former
senior intelligence officer as saying “The White House goal is to build a case that
the Iranians have been fomenting the insurgency and they’ve been doing it all along
— that Iran is, in fact, supporting the killing of Americans’."* Here, the Bush admin-
istration is working towards the same legal argument that it used against the Taliban
government of Afghanistan in 2001. Yet the fact that the argument was accepted
then does not mean that it fits the situation today. Clear and unassailable evidence
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of direct Iranian involvement in violence directed against U.S. forces is required.
And even then, the violence must rise to the level of an ‘armed attack’ before it can
justify military action within the territory of a sovereign Iran. Finally, even if self-
defence is justified, any responsive action will have to remain within the traditional
bounds of necessity and proportionality — ruling out the ‘right of self-defence against
state sponsors of terrorism’ being used to justify strikes on Iranian nuclear facilities.

For this reason, the Bush administration is also working towards an argument
of pre-emptive self-defence. Already, Vice-President Dick Cheney has warned of
the possibility, in a few years, ‘of a nuclear-armed Iran, astride the world’s supply
of oil, able to affect adversely the global economy, prepared to use terrorist organ-
izations and/or their nuclear weapons to threaten their neighbours and others around
the world’."”® The Bush doctrine, as reformulated in the 2002 National Security
Strategy, is being brought back into play. But as was explained above, most coun-
tries adhere to the view that self-defence is only justified when a threat is ‘instant,
overwhelming, leaving no choice of means, and no moment of deliberation’. For
the moment, this requirement is far from being met with regard to Iran. On 19
February 2007, Mohamed ElBaradei, the Director General of the International Atomic
Energy Agency, said that the country was at least five to ten years away from devel-
oping a nuclear bomb."* On 5 March 2007, ElBaradei said that his agency had ‘not
seen any diversion of nuclear materials . . . nor the capacity to produce weapons-
usable materials’."” The Bush administration’s assertions to the contrary can hardly
be taken seriously, given the misrepresentations about weapons of mass destruc-
tion made in 2002-3. The time left for diplomacy and other non-violent forms of
persuasion and pressure extends well beyond the date when the current president
is required to leave the White House.

Some of George W. Bush’s advisers will be aware of these legal constraints, which
may explain why the United States is trying to provoke Iran into a first strike. In his
March 2007 New Yorker piece, Seymour Hersh quotes Flynt Leverett, a former Bush
administration National Security Council official, speaking of ‘a campaign of pro-
vocative steps to increase the pressure on Iran. The idea is that at some point the
Iranians will respond and then the Administration will have an open door to strike
at them”."® As was demonstrated by the arrest of fifteen British sailors in March 2007,
it would be easy to provoke some sort of incident involving Iran and one of the
very many U.S. naval vessels in the region. At this point, any recourse to force by
the United States would be limited only by the traditional criteria of necessity and
proportionality, which, while important, might not stop the slide into an all-out war.

International humanitarian law

International humanitarian law — the jus in bello — imposes restraints on how wars
may be fought. It is distinct from the law governing when wars may be fought: the
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jus ad bellum of the U.N. Charter and self-defence. Also known as the ‘laws of war’
or the ‘law of armed conflict’, international humanitarian law originated in 1859
when the Swiss businessman Henri Dunant witnessed the aftermath of the
Franco-Austrian Battle of Solferino — where 40,000 men died, many as the result
of untreated wounds — and initiated a movement that became the International
Committee of the Red Cross.

Today, the rules of international humanitarian law are found primarily in the
four Geneva Conventions of 1949. The protections guaranteed under these treat-
ies are replicated and elaborated in two Additional Protocols of 1977, a multitude
of more specific treaties, and a parallel body of customary international law.

Protection of civilians

More than 300 Iraqi civilians died on 13 February 1991 when U.S. stealth bom-
bers targeted the A'Amiriya bunker in Baghdad. Photographs of the charred and
twisted bodies of women and children shocked a world which, thanks to General
Norman Schwarzkopf and CNN, had seen little of the horrors of the Gulf War.
Pentagon officials, who claimed to have intelligence indicating the bunker was a
command and control centre, denied knowledge of the civilian presence. Had they
known, the attack would probably have been a war crime, since a key principle of
international humanitarian law prohibits the direct targeting of civilians. As Article
51(2) of Additional Protocol One explains:

The civilian population as such, as well as individual civilians, shall not be the object
of attack. Acts or threats of violence the primary purpose of which is to spread ter-
ror among the civilian population are prohibited."”

It follows that civilians cannot be collectively punished. Indeed, attacks on civil-
ians or civilian infrastructure may never be justified by similar violations on the other
side. The actions of U.S. forces in Fallujah, Iraq in April 2004, following the killing
and mutilation of four U.S. contractors, certainly looked like war crimes from afar.
Hundreds of civilians were killed, many of them with apparent indiscrimination,
as U.S. marines fought their way into the densely populated city — before retreat-
ing out of concern about public opinion in the United States and elsewhere. Then,
immediately after the U.S. presidential election on 2 November 2004, the marines
moved back into Fallujah. Howitzers and 2,000 pound bombs, neither of which are
particularly precise weapons, were used to soften up the city. Fuel-air explosives
were dropped on residential neighbourhoods and virtually every house was struck
by U.S. tank, machine-gun or rifle fire.

Even if the assault on Fallujah was not motivated by revenge, it appears to have
been an illegally indiscriminate attack — because all reasonable measures were not
taken to avoid harming civilians. The ‘carpet bombing’ of North Vietnam in the
early 1970s was a violation of international humanitarian law, as were moves to
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designate certain villages as ‘free fire zones’ - including, famously, My Lai. Iraq
violated the same rule when it fired eleven Scud missiles at Tel Aviv during the 1991
Gulf War, as did Hezbollah when it launched thousands of missiles at Tiberias and
Haifa in the summer of 2006. On both occasions, the missiles were aimed at the
general vicinity of Israeli cities rather than at specific military targets. On the later
occasion, Israel also violated the rules. Of the more than 1,000 Lebanese civilians
killed during the summer of 2006, some were struck by Israeli missiles as they
followed Israeli instructions to leave their homes and villages. Others were hit because
blasted roads, bridges and gasoline stations had made it impossible for them to flee.
More civilians died when bombs were dropped in densely populated neighbour-
hoods where the military advantage could virtually never justify the civilian harm.

Given the indiscriminate character of the assault on Fallujah in 2004, the duty
to protect civilians was probably also violated when U.S. forces refused to allow
men between the ages of 15 and 45 to leave the city beforehand. Hundreds if not
thousands of innocents may have perished as a result not just of the violence but
of the discrimination on the basis of sex and age that put them in harm’s way. And
the United States continued to breach international humanitarian law by refusing
to count and document the Iraqi dead. Article 16 of the First Geneva Convention
is categorical on this point: ‘Parties to the conflict shall record as soon as possible,
in respect of each wounded, sick or dead person of the adverse Party falling into
their hands, any particulars which may assist in his identification . . . [and] shall pre-
pare ... certificates of death or duly authenticated lists of the dead’. In this, and in
too many other circumstances, the United States has committed war crimes that
could easily be avoided.

International humanitarian law seeks to draw the clearest possible distinction
between combatants and civilians. In order to be considered soldiers, individuals
should be in a chain of command, wear identifiable insignia, carry their weapons openly
and act in accordance with the laws of war. The sanction for non-compliance with
these requirements is the loss, if captured, of ‘prisoner of war’ status and the excep-
tionally high standards of treatment it requires. The rationale is that individuals who
do not fight fairly — wearing uniforms, carrying their weapons openly, etc. — do not
deserve the protection of all of the rules. The distinction simultaneously rewards
soldiers for being readily identifiable and deters civilians from entering the fray, thereby
keeping the line between combatants and civilians as discernible as possible and
maximizing civilian safety.

Mercenaries — persons who fight solely for financial gain — are not entitled
to be treated as prisoners of war. The increasing use of private contractors by the
U.S. military, in some cases very near or even in combat zones, raises questions
as to what, if any, rights — beyond international human rights — these individuals
have if captured by opposing armies. At the same time, the involvement of these
contractors in activities traditionally reserved to military personnel is obfuscating

o



9780719079740 _C02.gxd 5/8/09 9:20 AM Page$

Terrorism, war and international law 57

the all-important distinction between combatants and civilians, with potentially seri-
ous consequences. Journalists, for instance, are considered civilians even when
‘embedded’ within armed units, provided they do not themselves take up arms. For
this reason, journalists may not be targeted by military forces, though they put them-
selves at risk of being accidentally or incidentally harmed whenever they approach
or enter a combat zone. The risk to journalists has increased in proportion to the
growth in numbers of militarily active contractors wearing civilian clothes, since
enemy forces cannot readily distinguish one group from the other.

The protection afforded civilians is not absolute, for wars are fought to be won.
Beyond prohibiting the direct targeting of civilians, international humanitarian law
simply requires that soldiers balance the protection of civilians against ‘military neces-
sity’ when selecting targets or choosing weapons. This obligation includes some
general constraints: attacks must be deliberate and tend towards the military defeat
of the enemy; they must not cause harm to civilians or civilian objects that is excess-
ive in relation to the direct military advantage anticipated; and military necessity
does not justify violating other rules of international humanitarian law. Usually, the
boundary between acceptable and unacceptable targets will depend on the facts of
the specific situation. For example, the tower of a mosque is normally inviolable,
especially since places of worship and cultural property enjoy special protection,
but may become a legitimate target if used by an enemy sniper.

Stretching (or breaking?) international humanitarian law

During the 1991 Gulf War, the United States paid close heed to international human-
itarian law. Desert Storm was the first major combat operation undertaken by the
United States after the Vietnam War. Fearful of another domestic backlash if things
went wrong, the politicians left the conduct of hostilities to professional soldiers —
who are trained to fight by the book. Adherence to the rule of law was further aided
by the fact that the United States was part of a thirty-member coalition. Some allies
of the United States accord considerable importance to the requirements of inter-
national humanitarian law, and so, in order to maintain the coalition, the United
States had to fight according to the rules.

Some two hundred military lawyers were dispatched to the Gulf, where they
vetted every targeting decision. A strike on a statue of Saddam Hussein in Baghdad
was ruled out on the basis that only targets that contribute to the war effort are
permissible under international humanitarian law. Those legal controversies that
arose stemmed from differing interpretations of the law, rather than any desire to
ignore legal constraints. At least five British officers resigned their commissions after
the United States used cluster bombs and fuel-air explosives to attack Iraqi armour,
with devastating effects on enemy soldiers. A similar divergence of views arose over
the use of earthmovers and tank-mounted ploughs to bury Iraqi soldiers alive in
their trenches, thus avoiding the dangers of hand-to-hand combat. International
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humanitarian law forbids methods of warfare that cause ‘unnecessary suffering or
superfluous injury’, but where one sets the balance between military necessity and
humanitarian concerns also depends, perhaps inevitably, on where one is coming
from — during the 1990s, the U.S. government was particularly concerned to avoid
American casualties.

Today, in Washington, it has become accepted wisdom that current and future
opponents are unlikely to abide by international humanitarian law. This assump-
tion has been fuelled by events. During the 1991 Gulf War, captured American pilots
were brutalized in several ways, some having been raped. The September 2001 attacks
on the Twin Towers breached international humanitarian law as ‘crimes against
humanity’, defined as violent acts committed as part of a systematic attack on a civil-
ian population. And during the 2003 war, Iraqi soldiers committed the war crime
of ‘perfidy’ by using civilian clothes and white flags to trick and then kill opposing
forces. If your enemy is going to cheat, why bother playing by the rules?

Former Defense Secretary Donald Rumsfeld was a key proponent of this kind
of thinking, a position that put him at loggerheads with the professional lawyers
in the Pentagon. In October 2002, CIA operatives used an unmanned Predator
reconnaissance aircraft to track the Taliban leader Mullah Omar to a building in a
residential area of Kabul. The air strike to kill Omar was called off because a lawyer
at U.S. Central Command was concerned about the risk of disproportionate civil-
ian casualties. According to a report in the New Yorker, the incident left Rumsfeld
‘kicking a lot of glass and breaking doors’.** The Secretary subsequently took steps
to reduce the number of lawyers in uniform.

Rumsfeld also encouraged a re-evaluation of the prohibition on targeting civil-
ians, particularly with regard to actions directed at shattering support for opponent
regimes. This kind of thinking was popular during World War II - as evidenced by
the fire-bombing of Dresden, Hamburg and several cities in Japan — but was sub-
sequently rejected during the negotiation of the 1949 Geneva Conventions. More
recently, a theory claiming that every regime has ‘five strategic rings’ has attracted
adherents in Washington. According to this view, each ring represents a different
facet of a society: political leadership, economic system, supporting infrastructure,
population and military forces. Air power is supposed to enable the United States
to target opponents from the ‘inside out’, bypassing military forces and attacking the
political leadership directly. In this context, the indirect harm caused to civilians
— through the destruction of bridges, electrical grids, oil refineries and water-
filtration plants — is considered justified because it promotes dissatisfaction within
the regime and thus hastens the course of the conflict.

During the 1991 Gulf War, the United States targeted the Iraqi national elec-
trical grid, shutting down hospitals as well as water and sewage stations. The health
consequences for civilians were severe, but the strikes were legal because Iraqi
military communications depended heavily on the grid. In 1999, when Slobodan
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Milosevic’s forces proved much more resilient than expected, the United States pushed
for the adoption of a looser approach which led to more questionable military
tactics. Electrical grids and water-filtration plants in Serbia were targeted, not to
disrupt the actions of the Yugoslav Army in Kosovo, but to provoke domestic oppo-
sition to Milosevic’s government in Belgrade.

Equally problematic was the targeting of the State Serbian Television and
Radio station in April 1999, as well as the Iraqi State Television station in March
2003. The two stations were legitimate targets if they had been integrated into mil-
itary communications networks, but not if they were simply being used for propa-
ganda. Again, applying the rules often has as much to do with finer points of fact
as it does with those of law. In 1991, a number of coalition warplanes (notably British
Tornados) were lost to Iraqi anti-aircraft fire because they were bombing from low
altitudes in order to reduce civilian casualties. Less accurate high-altitude strikes by
B-52s were restricted to targets well clear of civilian areas. In contrast, almost all
the bombing during the Kosovo War was carried out above the reach of Serbian
air defences. As a result of the high altitudes, NATO pilots were sometimes unable
to distinguish between military and civilian targets, with disastrous results for
several refugee convoys. In 2003, the ‘strategic ring’ approach was given a new
title: ‘shock and awe’.

Again, as a result of the United States taking a somewhat different approach to
these issues, there is now a different reckoning of the balance between military neces-
sity and humanitarian concerns. Most worryingly, the new approach is now man-
ifesting itself in the behaviour of at least some other countries: in 2006, the Israeli
Chief of Staff promised to ‘turn back the clock in Lebanon by 20 years’.*' His forces
bombed Beirut’s international airport, striking at the heart of Lebanon’s tourism-
based economy. They destroyed arterial roads, bridges, power plants and gasoline
stations — in a campaign that was explicitly designed to pressure the Lebanese
people into rejecting Hezbollah.

Precision-guided munitions give rise to a further complication. When civilians
are present, international humanitarian law requires belligerents to use weapons that
can distinguish between civilians and combatants; they should therefore use the
most accurate weapons available to them. There are those who argue that this require-
ment imposes an unfair burden on the United States, given the substantial production
costs of smart missiles and bombs. But the same logic would lead to the conclu-
sion that, because precision-guided weapons reduce the number of civilian casualties
across a campaign, attacking forces using them may exercise less concern for the
protection of civilians when making individual targeting decisions, since the overall
collateral damage will still be less than in a low-tech war. Applying such calculations
to rules designed to protect human beings is not only inappropriate, but also immoral.

The prohibition on weapons that cause superfluous injury or unnecessary suf-
fering has led to taboos on certain weapons. Explosive or expanding (‘dum-dum’)
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bullets, booby traps and blinding laser weapons are banned on the basis that the
military benefits of their use can never be proportionate to the suffering they
cause. A special treaty — the 1925 Geneva Protocol - precludes the use of poisonous
gas and biological weapons. These prohibitions have achieved the status of customary
international law, as was confirmed by the harshly negative reaction of other coun-
tries to the use of nerve and mustard gas during the Iran-Iraq War of the 1980s. Other
weapons, such as anti-personnel landmines, have been banned by most but not all
countries. Today, the United States’, refusal to ratify the 1997 Ottawa Landmines
Convention sometimes creates awkward situations for its allies. In 2002, Canadian
soldiers operating in Afghanistan were ordered by their U.S. commander to lay mines
around their camp. When the Canadians refused to do so, U.S. soldiers, who were
not subject to the same restrictions, laid the mines for them.

Depleted uranium, cluster bombs and fuel-air explosives are among the weapons
whose use remains legally uncertain. Favoured for their armour-piercing abilities,
depleted uranium shells leave radioactive residues that can pose health problems
for civilians and combatants alike. Given the scientific uncertainty as to the extent
of the risk, humanitarian concerns should prevail — though depleted uranium was
used extensively by American and British forces during the 2003 invasion of Iraq.
Cluster bombs, for their part, are the aerial equivalent of a shotgun. A single clus-
ter bomb contains hundreds of individual bomblets which are deliberately scattered
over a wide area, killing everything there. Worse yet, depending on the model and
age of the particular bomb, the hardness of the ground, the presence of vegetation,
and weather conditions, between S and 30 per cent of the bomblets fail to explode
on impact. They lie in wait until disturbed by an unsuspecting passer-by, usually a
civilian, often a child. Cluster bombs have been used by the United States in Vietnam,
Laos and Cambodia; by the United States and Britain in Kosovo, Afghanistan and
Iraq; by Russia in Chechnya; and by Israel in Lebanon. The use of cluster bombs
by the Israeli Defence Forces in 2006 attracted particular attention, in part because
90 per cent of the cluster bomb strikes occurred in the last 72 hours of the conflict,
when everyone knew that the hostilities were about to end.”” At the same time,
Hezbollah’s use of rockets packed with ball-bearings was just as contemptible.

At an arms control conference in Geneva in November 2006, the United States
and Britain defeated a proposal to begin negotiations on a treaty banning cluster
bombs. Although the U.S. and British delegations argued that any discussion of
cluster bombs belonged within the framework of the 1980 U.N. Convention on
Conventional Weapons, this move was clearly intended to stymie any attempt at
a meaningful ban. The same two countries had used the exact same tactic when
opposing a ban on anti-personnel landmines a decade earlier. Fortunately, Norway
refused to treat the defeat as determinative. Its foreign minister, Jonas Gahr Stoere,
immediately announced: ‘We must now establish concrete measures that will put
an end to the untold human suffering caused by cluster munitions. Norway will
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organize an international conference in Oslo to start a process toward an interna-
tional ban on cluster munitions that have unacceptable humanitarian consequences’.”
On 23 February 2007, forty-six countries adopted a declaration calling for a treaty
banning the use of cluster bombs by 2008.**

Although nuclear weapons are not banned, their use is subject to the general
constraints of international humanitarian law. And while it is difficult to envision
how any use of such weapons could produce a military advantage that was propor-
tionate to the extreme suffering caused, the legal constraints have, again, been shrugged
off by the Bush administration. In March 2002, the Pentagon issued a Nuclear Posture
Review that cited the need for new nuclear weapons specifically designed to
destroy deeply buried command centres and biological weapon facilities. Not to
be left out, the British Defence Secretary, Geoff Hoon, affirmed in February 2003
that Britain reserved the right to use nuclear weapons against Iraq in ‘extreme self-
defence’ — overlooking the fact that Iraq was, at the time, the only country in seri-
ous danger of being attacked.”

Protection of prisoners

Soldiers are legitimate targets during armed conflict. Killing members of the enemy’s
armed forces is one of the goals of military action. Still, soldiers — referred to under
international humanitarian law as ‘combatants’ — benefit from some protections,
including the prohibitions on certain types of weapons discussed above. Important
protections are also available to wounded soldiers as well as to those who lay down
their arms.

Soldiers who have been wounded are deemed ‘hors de combat’ (out of com-
bat) and accorded protections similar to those that apply to civilians. Soldiers who
clearly express ‘an intention to surrender’ become prisoners of war. Wounded
soldiers and prisoners of war cannot be killed, used as human shields, held hostage,
or used to clear landmines. The execution-style shooting of a wounded and unarmed
Iraqi in Fallujah in November 2004, as captured on tape by an embedded televi-
sion cameraman, was almost certainly a war crime. Medical personnel benefit from
similarly strict protections, while medical facilities, ambulances and hospital ships
are off-limits as targets unless used as locations from which to launch attacks. As
with many rules of international humanitarian law, this rule is sometimes honoured
in the breach. In 1992 and early 1993, the main hospital in Sarajevo, Bosnia-
Herzegovina, was hit by no less than 172 mortar shells while full of patients.

In January 2002, the first Taliban and suspected al-Qaeda members were trans-
ported from the Afghan battlefield to Guantdnamo Bay. Against the advice of the
Pentagon’s professional lawyers in the State Department and Pentagon and despite
expressions of concern from a number of European leaders, Donald Rumsfeld insisted
the detainees could not be prisoners of war and refused to convene the tribunals
required under the Geneva Conventions to determine their status. Even now,
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more than five years after the intervention in Afghanistan, hundreds of the detainees
have neither been charged nor granted access to lawyers.

Guantdnamo Bay has been the focus of public concern about the Bush admin-
istration’s efforts to evade legal strictures during its ‘war on terrorism’. The President
and his advisers have consistently maintained that the naval base, located on leased
land in Cuba, is beyond the reach of U.S. law and courts. The assertion of extra-
legality prompted scathing criticism from around the world. In November 2002,
the English Court of Appeal described the position of the Guantdnamo Bay de-
tainees as ‘legally objectionable’; it was as if they were in a ‘legal black hole’.

The U.S. Supreme Court was finally shamed into action in June 2004. On behalf
of a 6-3 majority of judges, Justice John Paul Stevens wrote:

Executive imprisonment has been considered oppressive and lawless since John, at
Runnymede, pledged that no free man should be imprisoned, dispossessed, outlawed,
or exiled save by judgment of his peers or by the law of the land. The judges of England
developed the writ of habeas corpus largely to preserve these immunities from exec-
utive restraint.”®

Sadly, the judicial victory was short-lived. A cross-party majority of Congressmen and
women, anxious to affirm their commitment to national security in the lead-up to
the November 2006 mid-term elections, adopted legislation that stripped the
detainees of the right to contest their imprisonment.”

The Bush administration is now moving ahead with the first prosecutions of
Guantdnamo Bay detainees before special ‘military commissions” designed to restrict
the release of evidence to defence counsel and journalists. The commissions are
authorized to impose the death penalty if all three of the military officers who serve
like judges agree. The first prosecution took place in March 2007 against David
Hicks, an Australian charged with providing ‘material support for terrorism’ as a
result of having guarded a tank for the Taliban. In the end, Hicks, who had already
spent five years at Guantdnamo Bay, agreed to a plea bargain. In return for promis-
ing never to allege that he was mistreated in U.S. custody, Hicks will serve just nine
months in an Australian prison.*®

Unfortunately, the focus on Guantdnamo Bay has drawn attention away from
many other, arguably more serious, violations against detainees elsewhere. In
November 2001, a prisoner revolt at Mazar-i-Sharif, Afghanistan, was put down with
air-to-surface missiles and B-52 launched bombs. More than 175 detainees were
killed; 50 died with their hands tied behind their backs. In December 2002, the
Washington Post reported on the use of ‘stress and duress’ techniques at Bagram
Air Base.” In March 2003, the New York Times reported that, while in custody over
a three-month period, a suspected member of al-Qaeda was ‘fed very little, while
being subjected to sleep and light deprivation, prolonged isolation and room tem-
peratures that varied from 100 degrees to 10 degrees’.** That same month, the New
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York Times reported that a death certificate, signed by a U.S. military pathologist,
stated the cause of death of a 22-year-old Afghan detainee at Bagram Air Base in
December 2002 as ‘blunt force injuries to lower extremities complicating coronary
artery disease’.”’ The form gave the pathologist four choices for ‘mode of death’:
‘natural, accident, suicide, homicide’. She marked the box for homicide.

In July 2003, U.N. Secretary-General Kofi Annan reported that his Special
Representative for Iraq had expressed concern to the United States about its treat-
ment of detained Iraqis. One week later, Amnesty International claimed that U.S.
forces were resorting to ‘prolonged sleep deprivation, prolonged restraint in
painful positions — sometimes combined with exposure to loud music, prolonged
hooding and exposure to bright lights’.*> The reports attracted little attention until
March 2004 when CBS television aired photographs showing prisoners at Abu Ghraib
prison in Iraq who had been stripped naked, sexually and culturally ridiculed,
terrorized with dogs and threatened with electrocution. The actions were blatant
violations of international humanitarian law and some of them violated the 1984
Torture Convention, a treaty ratified by the United States and 143 other countries.

Additional violations were committed when the International Committee of the
Red Cross was denied access to some detainees, as reportedly occurred in Iraq early
in 2004. Under the Geneva Conventions, the ICRC is mandated to visit and re-
gister prisoners of war: this promotes their good treatment and ensures they do not
disappear. Although the ICRC traditionally does not publicly denounce govern-
ments that fail to uphold the law - in order to preserve its neutrality, thereby ensur-
ing future access to individuals in need — it has, on several occasions since 2001,
openly expressed concern about the actions of the United States.

Torture

In December 2005, Louise Arbour, the UN. High Commissioner for Human
Rights, said:

The absolute ban on torture, a cornerstone of the international human rights
edifice, is under attack. The principle we once believed to be unassailable - the inher-
ent right to physical integrity and dignity of the person — is becoming a casualty of
the so-called war on terror.”

President Bush and his advisers vehemently deny that the United States engages
in torture. However, these denials have failed to address either the sharp distinction
between the international definition of torture and the more flexible definition
favoured by the Bush administration, or their fall-back position: that any method
of interrogation may still be used if authorized by the American president.

The Torture Convention defines torture as ‘any act by which severe pain or suf-
fering, whether physical or mental, is intentionally inflicted on a person’.** The Bush
administration prefers a standard articulated by the Justice Department in an

o



9780719079740 _C02.gxd 5/8/09 9:20 AM Page$

64 ‘War on terror’

August 2002 memorandum, namely that, to constitute torture, the pain caused ‘must
be equivalent in intensity to the pain accompanying serious physical injury, such
as organ failure, impairment of bodily functions, or even death’.”* Many methods
of what is generally understood as ‘torture’ would be permitted by this definition.
When that legal memorandum became public, it was retracted and replaced by an
ostensibly moderated legal opinion.*®

Still, the replacement memorandum refused to address a key aspect of the first,
namely its expansive interpretation of the president’s powers to ignore or override
domestic legislation and even international law, and to apply whichever definition
of torture he sees fit. The central figure in the advancement of this gaping loop-
hole was John Yoo, a political appointee within the Justice Department who has
since returned to his tenured position as a law professor at Berkeley. In December
2008S, Yoo had the following exchange with University of Notre Dame professor
Douglas Cassel during a debate in Chicago:

Cassel: If the president deems that he’s got to torture somebody, including by
crushing the testicles of the person’s child, there is no law that can stop him?

Yoo: No treaty.

Cassel: Also no law by Congress — that is what you wrote in the August 2002 memo.
Yoo: 1 think it depends on why the president thinks he needs to do that.”

It is this extreme privileging of executive power that has enabled the CIA to main-
tain its list of ‘enhanced interrogation techniques’ for use in clandestine operations
approved by the president. These techniques include ‘water boarding’, whereby a
prisoner is made to believe that he or she will drown. In October 2006, a radio inter-
view asked Dick Cheney: ‘Would you agree a dunk in water is a no-brainer if it can
save lives?” He replied, ‘Well, it’s a no-brainer for me’.**

Not all Americans agree with the Vice-President. Senator John McCain, who
was tortured by the North Vietnamese, describes water boarding as ‘torture, very
exquisite torture’.”” In 2005, McCain sponsored legislation confirming that ‘No
individual in the custody or under the physical control of the United States Govern-
ment, regardless of nationality or physical location, shall be subject to cruel, inhu-
man, or degrading treatment or punishment’.”’ The more encompassing language
of McCain’s legislation clearly extends to methods such as water boarding. The
legislation was fiercely opposed by Cheney, who — by invoking the threat of a pre-
sidential veto — successfully negotiated some important exemptions. The legislation,
as eventually passed and signed into law, does not ban torture contracted out to
other countries. It provides U.S. government employees with legal immunity for
acts of torture that were ‘officially authorized and determined to be lawful at the
time that they were conducted’. And, as mentioned above, it denies the detainees
at Guantdnamo Bay the right to contest their imprisonment in federal court.”
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Worse yet, when Bush signed McCain’s bill, he issued a statement declaring the
new law would, again, be interpreted within the broader context of the president’s
powers to protect national security — in other words, that any method of inter-
rogation may still be used, if and when Bush deems it necessary. This outright rejec-
tion of Congressional intent is breathtaking; as Sidney Blumenthal observed, it reflects

‘a basic ideology of absolute power”.*

‘Extraordinary rendition’
In December 2005, Colin Powell said:

There’s a little bit of the movie Casablanca in this, where, you know, the inspector
says ‘T'm shocked, shocked that this kind of thing takes place’.*

The former Secretary of State was seeking to extinguish a scandal over the use
of European airspace and airports for the ‘extraordinary rendition’ of terrorist sus-
pects, either to secret CIA prisons, or into the hands of foreign intelligence services
notorious for torture, such those of Jordan, Egypt and Syria. Yet Powell’s words
could not change the fact that secret prisons, and at least some of the renditions
and methods of interrogation used by the CIA, constitute serious violations of inter-
national law. His words could not change the fact that those who facilitate these
activities — for instance, by allowing the CIA aircraft to land and refuel — might them-
selves be engaged in international crimes.

International law has well-established rules on the involuntary transfer of per-
sons across borders. Criminal suspects who flee overseas are usually returned on
the basis of extradition treaties. These treaties provide basic protections by requir-
ing: first, that the alleged offence would be a serious crime if committed in the coun-
try to which the suspect has fled; and second, that he or she is tried only for the
offence specified in the extradition request. Most extradition treaties also require
that some evidence of the crime be presented. Of greatest importance, suspects are
allowed to contest their extraditions before the courts. In the late 1990s, Augusto
Pinochet made full use of this right — before being released by the British govern-
ment on the basis of a dementia which then, remarkably, disappeared.

Foreign nationals who have entered the country illegally or committed some
minor offence are generally deported. Provided they are not being returned to face
trial, the protections provided by extradition law are unnecessary. However, de-
portation is sometimes used to bypass the requirements and delays of extradition.
Courts tend to frown upon so-called ‘disguised extraditions’. In 1993, the British House
of Lords ordered the release of a New Zealand citizen who, at the encourage-
ment of the London Police, was deported from South Africa to New Zealand on
a suspiciously circuitous route that took him through Heathrow Airport — where
he was arrested and charged with fraud.
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In other instances, there is simply no extradition treaty between the two coun-
tries. In 1994, the terrorist Carlos the Jackal was deported from Sudan to France
to face trial. The transfer occurred with the full knowledge and consent of the Sudanese
government and was therefore legal. However, it is illegal to deport or otherwise
return someone when, in the words of the 1984 Torture Convention, ‘there are
substantial grounds for believing that he would be in danger of being subjected to
torture’. In 2002, the Canadian Supreme Court held that this prohibition does not
necessarily apply when national security is at risk and an assurance of good treat-
ment has been obtained from the receiving state. The judgment was properly crit-
icized by Manfred Nowak, the U.N. Special Rapporteur on Torture, on the basis
that ‘diplomatic assurances are unreliable and ineffective’, not least because they
‘are sought usually from States where the practice of torture is systematic’.**

Abducting a person from another country without its consent is always illegal.
In 1960, Mossad agents captured Adolf Eichmann in Argentina and flew him to
Israel where he was tried and executed. Argentina complained loudly about the
violation of sovereignty until Israel quietly offered a generous settlement. In 1990,
a Mexican doctor named Humberto Alvarez Machain was abducted to face trial
for the torture and murder of a U.S. drug enforcement agent. Although the Mexican
government protested the infringement of sovereignty, the U.S. Supreme Court ruled
that the suspect could still be tried, on the dubious basis that the U.S.-Mexico extra-
dition treaty did not explicitly prohibit abductions. In 1999, Turkish commandos
lured Kurdish rebel leader Abdullah Ocalan out of the Greek embassy in Nairobi,
where he had sought refuge, and flew him to Turkey. In the ensuing scandal, three
Greek cabinet ministers resigned and the chief of intelligence was fired.

The U.S. practice of ‘extraordinary rendition’ involves a mix of deportations and
abductions. Six days after the terrorist attacks of 11 September 2001, George W.
Bush signed a presidential finding that provided the CIA with broad authorization
to disrupt terrorist activity, including by killing, capturing or detaining al-Qaeda
members anywhere in the world. On this basis, the CIA began secretly transfer-
ring suspects, either to the intelligence services of countries notorious for torture,
or to clandestine prisons located outside the United States and therefore beyond
the reach — or at least the scrutiny — of U.S. courts.*

In September 2002, Maher Arar — a Canadian who is also Syrian by virtue of
that country’s refusal to accept renunciations of citizenship — was arrested while
transiting through New York’s JEK Airport. After twelve days of questioning, he
was taken to Syria where he was imprisoned without charge. An independent fact-
finder appointed by a Canadian judicial inquiry later determined conclusively that
Arar was tortured, including by being beaten with an electrical cable and by being
confined for ten months to a cell measuring 6 feet long, 3 feet wide and 7 feet high.*

Other terrorist suspects have been captured in Pakistan and moved elsewhere
with the apparent consent of the government in Islamabad. Binyam Mohamed, an
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Ethiopian-born British resident, was taken to Morocco where, he claims, a scalpel
was applied to his penis.”” Khalid Shaikh Mohammed, the alleged mastermind of
the 11 September 2001 attacks, disappeared into U.S. custody in March 2003; the
New York Times later reported that he was subjected to ‘graduated levels of force,
including . . . “water boarding”’.48 And in Macedonia, a German citizen named
Khaled el-Masri was arrested, handed over to U.S. agents and transferred to a secret
CIA prison in Afghanistan where he claims to have been psychologically tortured.
Although the CIA soon realized it had the wrong man, el-Masri languished in prison
for five months before being released.”

Other renditions have involved straightforward abductions. In January 2002,
the Bosnian Supreme Court found six Algerians innocent of terrorist plotting and
ordered their release. As the men left prison, they were seized by U.S. military per-
sonnel and flown to Guantdnamo Bay.** In 2003, Islamic cleric Osama Nasr was
abducted from Milan while under Italian surveillance and flown to Egypt where,
he claims, he was tortured. The Italian authorities, incensed at this interference in
their own investigation, have pressed charges against twenty-five CIA agents and
a U.S. Air Force colonel.”

An additional form of rendition has involved the transfer of detainees out of
occupied, pre-‘sovereign’ Iraq in violation of a provision in the Fourth Geneva
Convention that unequivocally prohibits ‘individual or mass forcible transfers, as
well as deportations of protected persons from occupied territory . . . regardless of
their motive’.** In October 2004, the Washington Post reported that a legal opin-
ion prepared by the U.S. Department of Justice had reinterpreted this provision —
in a completely Orwellian manner - as actually allowing such transfers.** A further
violation occurred when the suspects, before being transferred out of Iraq, were
never registered as detainees, and were moved around within and between pris-
ons, to conceal their existence from the International Committee of the Red Cross.

The detainees from Iraq may have ended up in the secret CIA prisons, which
have been located in at least eight countries including Thailand, Afghanistan, Romania
and Poland.** The parallels to these secret prisons — the Soviet Gulag and the Latin
American ‘disappearances’ — are obvious, as is their international illegality. Secret
prisons contravene the prohibition on arbitrary arrest or detention set out in the
Universal Declaration of Human Rights and numerous treaties, including the Euro-
pean Convention on Human Rights. It is this latter aspect that has attracted the
attention of the Council of Europe and European Parliament, both of which have
condemned European governments for their involvement in extraordinary rendi-
tion, as well as their ongoing reluctance to admit — or co-operate with investiga-
tions into — their roles.>

CIA aircraft have used British airports on at least 170 occasions since September
2001, and German, Irish and Portuguese airports almost as often.*® In addition, British
agents are alleged to have conducted interrogations under threat of torture, at
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Guantdnamo and elsewhere; according to Binyam Mohamed, MI6 agents visited
him in Pakistan and threatened that he would be ‘tortured by Arabs’.*’ It also seems
the British government has used information obtained by other governments through
torture. Craig Murray, a former British ambassador to Uzbekistan, posted secret
documents on his website that, if authentic, showed British officials deciding that
information obtained through torture by other governments could be used for British
intelligence purposes.®* When Murray questioned the practice, the government pro-
duced a legal opinion which, by focusing narrowly on the express language of the
Torture Convention, carefully sidesteps two decisive points: the convention codifies
a general prohibition on complicity in torture, and international law requires that
any treaty’s provisions must be interpreted in light of its ‘object and purpose’.*” The
documents are all the more troubling because Uzbekistan is notorious for using espe-
cially horrific methods of torture, such as immersing detainees in boiling water.

There has also been Canadian complicity, above and beyond the Arar affair.
According to government documents obtained by the Canadian Press, as many as
twenty airplanes linked to the CIA have used Canadian airports since 11 September
2001, including for refuelling stops in Newfoundland and Nunavut.” Many more
rendition flights presumably crossed Canadian airspace, given that the shortest flight-
lines from the United States to Europe or the Middle East cross that country’s vast
territory.

In September 2006, after months of denials, George W. Bush finally admitted
the existence of the secret prisons — and declared that they’d been closed. How-
ever, it has since emerged that the practice of extraordinary rendition has simply
been shifted elsewhere, including to Ethiopia, which in April 2007 admitted to hold-
ing 41 terrorist suspects from 17 countries. According to a report in the New York
Times, U.S. intelligence officials had questioned several of the detainees in Ethiopian
prisons.61

All this complicity demonstrates how the law-breaking of a powerful state can
tempt other, less powerful countries to engage in their own violations on the basis
of the same dubious justifications. The mass of violations can then lead to the under-
mining and eventual change of international rules. This is all the more likely today
because, prior to George W. Bush’s presidency, the United States often acted as a
champion of robust legal protections for both combatants and civilians. Under Bush,
the United States has shifted from positive role model to very bad example, with
deleterious consequences for human beings everywhere.

Conclusion

At first, many experts predicted that the terrorist attacks of 11 September 2001 would
prompt the United States to adopt a mutilateralist approach. These predictions were
initially reinforced when a ‘coalition” was constructed to facilitate the freezing of
terrorist assets and the gathering of intelligence overseas. But they were then
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quickly shattered, when the Bush administration rejected offers of a U.N. Security
Council resolution to authorize the Afghan War, forged new alliances with illiberal
regimes in Pakistan, Kyrgyzstan, Tajikistan and Uzbekistan, and began mistreating
detainees. Most disturbing, however, were some of the threats uttered by George
W. Bush. The assertion that ‘you're either with us or against us’ obviated a central
aspect of state sovereignty — the right not to be involved — and recast the United States
as the ultimate arbiter of right and wrong. The identification of an ‘axis of evil’ between
Iran, Iraq and North Korea, and the concurrent claim to a greatly extended right
of pre-emptive self-defence, challenged one of the twentieth century’s greatest
achievements: the prohibition of the threat or use of force in international affairs.

Powerful countries have always shaped the international system to their advant-
age. In the sixteenth century, Spain redefined basic concepts of justice and uni-
versality to justify the conquest of indigenous Americans. In the eighteenth century,
France developed the modern concepts of borders and the ‘balance of power’ to
suit its continental strengths. In the nineteenth century, Britain introduced new rules
on piracy, neutrality and colonialism, again to suit its interests as the predominant
power of the day. George W. Bush’s United States has been no different — except
that the world has fundamentally changed.

The international legal system has grown more complex, with a far broader and
denser network of customary international law and treaties and an unprecedented
multiplicity and diversity of actors, both state and non-state. The involvement of
these new actors — former colonies, inter-governmental organizations, transnational
corporations and NGOs — makes the contemporary legal system qualitatively dif-
ferent from before and makes the exercise of hegemonic influence more difficult.

That said, a role for non-state actors has long been recognized in the domain
of international humanitarian law. Most treaties in this field contain something called
the Martens Clause, which in its original form was drafted by the Russian delegate
to the conferences that produced the Hague Conventions of 1907:

Until a more complete code of the laws of war is issued, the high contracting Parties
think it right to declare that in cases not included in the Regulations adopted by
them, populations and belligerents remain under the protection and empire of the
principles of international law, as they result from the usages established between
civilised nations, from the laws of humanity, and the requirements of the public
conscience.

During the last few years, the public conscience has had a discernible effect on
the conduct of war. Recall the delay in the assault on Fallujah in 2004, or the Bush
administration’s withdrawal of its most obviously odious memorandum on torture,
or the recent push for a treaty banning cluster bombs. Even governments that
disrespect international rules do their best to court public opinion, and to avoid
sustained and public criticism. For this reason, human rights and other activists must
press continuously for transparency and accountability, especially with regard to
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the location, treatment and due process rights of detainees. How many people, swept
up in the ‘war on terrorism’, remain ‘disappeared’?

Public opinion also has an important role to play with regard to the recourse
to military force. In 2003, public opinion kept Canada and Germany out of the Iraq
War; in 2004 and 2005, it led to the withdrawal of Spanish and Italian forces from
that country; in 2005-7, it caused nineteen NATO governments to hold back from
deploying forces to Afghanistan’s volatile south. Arguably, one of the reasons why
Colin Powell spent eight weeks negotiating Security Council Resolution 1441 in
the autumn of 2002 was that two-thirds of Americans thought the U.S. should
co-operate fully with the U.N.%

However, public opinion may be of limited effect in undemocratic countries,
or with respect to presidents who cannot be elected again. The November 2006
mid-term elections constituted a ‘pummelling’ - to quote George W. Bush himself
— but rather than heeding the will of the electorate he has actually increased U.S.
troop levels in Iraq. For this reason, public opinion should ideally be marshalled
before military force is used and then applied not only to potential belligerents but
to all governments and other actors on which the belligerents might potentially rely.
To do this effectively, NGOs and other activists need to develop their capacity for
geopolitical risk analysis, forward planning, and public education about foreign affairs,
international organizations and international law. The same holds true for inter-
national humanitarian law, which is too often ignored until after violations have
been committed. The public needs to know about the Geneva Conventions and
what they require well before their soldiers march off to war.

To some degree, the Bush administration was able to disregard so much of inter-
national law because our fellow citizens understood so little about it. From now
on, all of us — academics, activists and journalists — must do better, to ensure that
the dogs of war remain tightly leashed by strong rules and a well-informed and engaged

public conscience.
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Response to Michael Byers

As Michael Byers intimates in his essay on terrorism, war and international law,
certain iconic images have come to define the way the Bush administration has waged
its ‘war on terror’ since September 2001, when war was declared by President George
W. Bush on al-Qaeda and ‘every terrorist group of global reach’.! These images are
potent portrayals of the administration’s endeavours and exploits, though it is
international law that has supplied states with the conceptual arsenal and vocabu-
lary for their critical appraisal of the actions undertaken by the United States and
its allies in the prosecution of this ‘war on terror’. As Byers makes clear, interna-
tional law has done so via the separate canons of the jus ad bellum and the jus in
bello — though, to these, we might wish to add the jus post bellum, or the rights and
responsibilities that accrue in the aftermath of armed conflict.”

Within this framework, determinations regarding the activation of the laws of
the jus ad bellum and/or the jus in bello are of signal importance because they locate
us within that part of the spectrum of international law appropriate for application
in a given situation. They tell us which of the detailed prescriptions — which of the
principles and rules — of international law are relevant to our purposes, and, by impli-
cation, they tell us which are not. As such, these determinations must occur before
any of the ritual legal tasks of interpretation, argument and counter-argument can
begin in earnest.

And it matters a great deal what answers are reached in this respect, for they in
turn will instruct us as to what the governing legal regimen is — what legal rights
and obligations are active and applicable to the facts before us. So, at this stage of
our enquiries, we would need to address such questions as whether the acts of al-
Qaeda on 11 September 2001 were sufficient to constitute an armed attack under
the jus ad bellum. Did they also initiate an armed conflict and, in so doing, trigger
the laws of the jus in bello? Or did those acts form part of an existing armed conflict
that stretched as far back as Osama bin Laden’s Declaration of War Against the
Americans Occupying the Two Holy Places of August 1996, or, possibly, farther than
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that still?® Indeed, is talk of ‘war’ and ‘armed conflict’ apposite at all when we are
confronted by acts of terrorism — even of this scale and order?* How should we
then view the missile fired in November 2002 from a U.S. Predator drone against
a vehicle in Yemen? According to the laws of the jus ad bellum? Or is that action
more properly considered from the perspective of an ongoing ‘armed conflict’ and
the targeting rules of jus in bello?” If so, who were the parties to this armed conflict
and to whom did the rules apply? The United States and Yemen? Or the United
States and al-Qaeda?

Such conceptual questions have surfaced before. Consider the interpretations
of the June 1981 Israeli strike on the nuclear reactor at Osiraq in Iraq.® On that
occasion, Israel argued the matter in terms of the jus ad bellum and the right of self-
defence assured to all states under Article 51 of the 1945 United Nations Charter.’
None of the member states of the United Nations was prepared to share Israel’s
understanding of an expanded scope of this right: Israel was not deemed by any
state to be under any specific or imminent threat from Iraq at that point in
time, the threshold that has come to define the right of (anticipatory) self-defence
since the time of the Caroline correspondence (1838-42).° The Security Council
approached the incident in the terms of jus ad bellum: it invoked the prohibition
of force from Article 2(4) of the Charter against Israel in Resolution 487 of 19 June
1981, calling upon Israel ‘to refrain in the future from any such acts or threats thereof”.
We can see how a very different outcome on the lawfulness of Israel’s action might
have been reached had Israel’s action been viewed as an aspect of an existing armed
conflict between Israel and Iraq — as some have argued’ - for, then, the laws of the
jus in bello would have required us to ask whether the nuclear reactor at Osiraq
met the requirements for a military objective as set out in the 1977 Additional Protocol
One."

Importantly, however, solving these matters of broad principle will not enlighten
us as to which of the elements of the jus ad bellum or the jus in bello are actually
applicable in the circumstances. We need to be sensitive to this issue because both
of these branches of international law comprise a multitude of provisions and
argumentative possibilities (the jus in bello, it must be said, much more so than the
jus ad bellum). 1t is therefore possible that we have correctly concluded which branch
of international law is relevant to our purposes (jus ad bellum or jus in bello) but
have not tackled all aspects of its corpus, or not tackled all aspects of its
corpus in finite and even-handed detail. In his essay, Byers focuses on the right of
self-defence in his treatment of the jus ad bellum, and he is of course right to do
so. This is where a good share of the argumentative action of the United States
has taken place — first, for Operation Enduring Freedom against Afghanistan in
October 2001 and at least in the initial phase of preparations for Operation Iraqi
Freedom (March 2003). Here, we marvel at international law in action — at the
dynamics of its evolution and change, at the episodes of state practice collecting
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like sediments over time and willing either slight or significant shifts in the norm-
ative landscape."' Yet, as the Bush administration discovered in proclaiming a right
of pre-emptive self-defence,'” there can be no guarantees that an argument will be
acceptable to other states — including one’s own allies."* Perhaps this was what led
to a change in the argumentation adopted by the United States for Operation Iraqi
Freedom, and to its embrace of the authority of the United Nations in the form of
Security Council resolutions for that intervention.

But the laws of the jus ad bellum do go beyond the mere prohibition of force
and the right of self-defence, for Article 2(4) of the Charter proscribes the threat
as well as the use of force. They are not therefore limited to actual applications or
instances of force — at least not in theory — and it is important that we recognize
the actual or potential relevance of these rules well before the ‘launch’ of any ‘air
strikes’ (considered by Byers in respect of the United States and Iran). So the Security
Council seemed to say in Resolution 487 (1981) when it advised Israel against mak-
ing any ‘threats’ of force. Yet such threats have become a recurring theme in inter-
national politics since September 2001, never more starkly so than on the eve of
Operation Iraqi Freedom in March 2003, when President Bush noted that ‘All the
decades of deceit and cruelty have now reached an end’ and informed Iraq that
‘Saddam Hussein and his sons must leave Iraq within 48 hours. Their refusal to do
so will result in military conflict, commenced at a time of our choosing’."*

It is worth considering the ‘idiomatic unity’ of the prohibitions contained in Article
2(4) of the Charter."” As the International Court of Justice put it in its Nuclear
Weapons Advisory Opinion of July 1996, ‘if the envisaged use of force is itself
unlawful, the stated readiness to use it would be a threat prohibited under [Article
2(4)]...The notions of “threat” and “use” of force under ... the Charter stand
together in the sense that if the use of force itself in a given case is illegal — for what-
ever reason — the threat to use such force will likewise be illegal. In short, if it is to
be lawful, the declared readiness of a State to use force must be a use of force that
is in conformity with the Charter’.' Does this mean, then, that when the United
States made good on its threat of force and intervened in Iraq with its allies on 19
March 2003, both of the Charter’s prohibitions of force were violated? For its part
in the charged politics of the Middle East, Iran later notified the Security Council
of the ‘public and thinly veiled threats of resort to force’ made against it by the United
States, actions it considered forbidden under Charter law.'” All of this at a time when
Iran has engaged in a hostile rhetoric of its own: consider the relentless position it
has taken towards Israel, with President Mahmoud Ahmadinejad claiming in
October 2005 that Israel should be wiped off the map.'®

The jus in bello, meanwhile, becomes applicable in the event of ‘declared war
or of any other armed conflict which may arise between two or more of the High
Contracting Parties [to the four Geneva Conventions of August 1949], even if the
state of war is not recognized by one of them’ (common Article 2) or of an ‘armed
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conflict not of an international character occurring in the territory of one of the
High Contracting Parties’ (common Article 3). These provisions need to be read
with considerable care, for they mark out the modern provenance(s) of the jus in
bello and, as is immediately clear, they remove the tremendous significance that the
jus in bello has traditionally attached to a legal state of ‘war’."” As we can observe
from their language, the emphasis of both of these provisions is on the existence
of an ‘armed conflict’, a concept that is broader in its reach than that of ‘war’ (we
can tell this because common Article 2 specifies that a ‘declared war’ is one
example of an armed conflict; it does not represent that concept’s totality).

As far as international law is concerned, therefore, it is incumbent on us to
cut through the considerable political verbiage that has accompanied the ‘war on
terror’ — including the very term ‘war on terror’ itself — in order to determine whether
the laws of the jus in bello are applicable, and, if so, which of these laws are applic-
able. We say this because the laws differ depending on what form an armed conflict
assumes: hence the differentiation between armed conflicts in common Article 2
and common Article 3 of the Geneva Conventions noted above. According to
these schemata, common Article 2 concerns international armed conflicts, to which
the full panoply of rules in the Geneva Conventions then becomes applicable, and
common Article 3 concerns non-international armed conflicts, to which the more
limited coda — contained in common Article 3 - becomes applicable:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated
humanely, without any adverse distinction founded on race, colour, religion or faith,
sex, birth or wealth, or any other similar criteria.

To this end the following acts are and shall remain prohibited at any time and
in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular, humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court affording all the judi-
cial guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.>

This dichotomy presents us with difficulties for the ‘war on terror’ because of
common Article 2’s specification of an international armed conflict existing between
High Contracting Parties to the Geneva Conventions, and because of the pervasive
assumption that common Article 3 was created with a very particular understanding
of the meaning of ‘armed conflict not of an international character occurring in the
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territory of one of the High Contracting Parties’. Consider the Constitutional
Court of South Africa’s understanding of this schemata as it deliberated whether
the struggle against apartheid constituted an international or non-international armed
conflict for the purpose of the 1949 Geneva Conventions:

It is one thing to allow the officers of a hostile power which has invaded a foreign
state to remain unpunished for gross violations of human rights perpetrated against
others during the course of such conflict. It is another thing to compel such pun-
ishment in circumstances where such violations have substantially occurred in con-
sequence of conflict between different formations within the same state in respect
of the permissible political direction which that state should take with regard to the
structures of the state and the parameters of its political policies and where it
becomes necessary after the cessation of such conflict for the society traumatised
by such a conflict to reconstruct itself. The erstwhile adversaries of such a conflict
inhabit the same sovereign territory. They have to live with each other and work
with each other and the state concerned is best equipped to determine what meas-
ures may be most conducive for the facilitation of such reconciliation and recon-
struction. That is a difficult exercise which the nation within such a state has to perform
by having regard to its own peculiar history, its complexities, even its contradictions
and its emotional and institutional traditions.”!

Given these particularities of definition, the question must arise as to whether
an armed conflict between the United States and al-Qaeda can exist in law at all.
We say this because an armed conflict of whatever character cannot — and should
not — be assumed. Does their relationship not fall into a regulatory gap of the jus
in bello, an ‘armed conflict’ not envisaged by the schemata of the Geneva Con-
ventions? Or should we analyse their relationship within the traditional framework
of the international armed conflicts that the United States has entered with
Afghanistan and then Iraq? Or perhaps this set of experiences has been constitut-
ive of a new normative paradigm, ushering in a new arrangement not known to
the law before 11 September 20012 Byers appears to pinpoint 11 September 2001
as a critical date in his reasoning, but he does so in problematic fashion when he
refers to the ‘breach[ing] [of ] international humanitarian law as “crimes against
humanity”’. (‘Crimes against humanity’ are not contingent upon the existence of
war or armed conflict; they can exist independent of an armed conflict.”” By definition,
international humanitarian law, a more contemporary periphrasis for the jus in bello,
cannot).

As urgent as these matters are, they have proved perplexing, and interminably
so — even for the likes of the United States Supreme Court in Hamdan v. Rumsfeld,
Secretary of Defense, et al. in June 2006.” There, the Supreme Court was content
to follow the lead of the International Court of Justice in Military and Paramilitary
Activities In and Against Nicaragua (Nicaragua v. United States of America) (1986),
where the Court referred to the ‘fundamental general principles of humanitarian
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law’ in common Article 3 of the Conventions. These rules, the Court said, ‘consti-
tute a minimum yardstick, in addition to the more elaborate rules which are also to
apply to international conflicts; and they are rules which, in the Court’s opinion,
reflect what the Court in 1949 called “elementary considerations of humanity””.**
Why the International Court of Justice adopted this approach rather than reaffirm
the customary rules applicable to ‘the actions of the United States in and against
Nicaragua’ - that is, the custom applicable to international armed conflicts — is
not clear. But it is an approach that has gained traction elsewhere, as with the ruling
of the Appeals Chamber of the International Criminal Tribunal for the Former
Yugoslavia in October 1995: “at least with respect to the minimum rules in common
Article 3, the character of the conflict is irrelevant’.*®

Appealing though these jurisprudential pronouncements might be, it remains
the case that determinations as to the form of an armed contflict are necessary in
order to map out the range — the full extent — of the rights and obligations of the
jus in bello. They are as central to claims of how the ‘war on terror’ is being fought
— or how it ought to be fought — as they are to determining individual accountability
under international criminal law (recall how the war crimes itemized in Article 8
of the 1998 Rome Statute of the International Criminal Court proceed on the basis
of the occurrence of either an international or non-international armed conflict). And
we need to be vigilant on the decisions that are and have been made on this front
— whether by governments or national judiciaries (in Hamdan, the United States
Supreme Court concluded that ‘Common Article 3 [of the Geneva Con-
ventions] is applicable here and . . . requires that Hamdan be tried by a “regularly
constituted court affording all the judicial guarantees which are recognized as
indispensable by civilized peoples”’.)

As we try to make sense of this detail, we should remain conscious of the efforts
that have been undertaken to ‘humanize’ the jus in bello, to make its substantive
components for international and non-international armed conflicts as equal or as
identical as possible.”” Yet, one consequence of these humanization efforts has
meant that the once-cherished dichotomies of the jus in bello (such as the iconic
status of prisoners of war in international armed conflicts against all else) are now
no more; they have given way to a much more nuanced set of distinctions, prior-
ities and prerogatives so that, we find, the current protections for international armed
conflicts extend to ‘persons who are in the power of a Party to the conflict and who
do not benefit from more favourable treatment under the [ Geneva] Conventions or under
this Protocol’.”® The law thus affords protections to all combatants in an interna-
tional armed conflict: it is no longer a question (as Byers appears to assume in parts)
of whether unlawful combatants have protections, but of what the scope and
meaning of these protections might be. With so-called ‘fundamental guarantees’ in
place, the law has thus become a much more humanitarian proposition than what
went or existed before, as it is now as much a law for the suspected terrorist and
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the mercenary as it is (and always has been) for those who have fought as mem-
bers of the regular armed forces of a state.
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Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States
of America) (Merits) (1986) L.CJ. Rep. 14 (§218). The Court’s reference to its earlier
jurisprudence is that of the Corfu Channel (United Kingdom v. Albania) (Merits) (1949)
LCJ. Rep. 22 (§215).

Military and Paramilitary Activities In and Against Nicaragua (note 24), at §219.

Case No. IT-94-1, Prosecutor v. Tadic, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, para. 102 (International Criminal Tribunal for the
Former Yugoslavia, App. Chamber, 2 October 1995). Cited — as with the Nicaragua Case
— by the United States Supreme Court in Hamdan v. Rumsfeld, Secretary of Defense, et
al., see note 23.

See especially Theodor Meron, “The Humanization of Humanitarian Law’, American
Journal of International Law 94 (2000), 239.

Le. Article 75 of 1977 Additional Protocol One (emphasis added) - a provision which,
one hastens to add, the United States has accepted as customary international law: William
H. Taft, IV, “The Law of Armed Conflict After 9/11: Some Salient Features’, Yale Journal
of International Law 28 (2003), 319, 321-2.
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3 Conor Gearty

Human rights in an age of counter-terrorism

Terror and terrorism

For many years I worried with all the other so-called ‘terrorism experts’ about the
fact that there was no proper, objective definition of terrorism. I even abandoned
a law textbook I planned on the subject on account of the inadequacy of my intro-
ductory chapter. In the end I wrote a book on terrorism that was more about
language and the power of labels than it was about killing and kidnapping.' This
was because it had eventually dawned on me that the whole point of the subject
of terrorism was that there was no definition. The importance of the subject, its
utility to those who mattered, relied upon the impossibility of it ever being tied down.
For the moment terrorism is given an objective meaning, one that can be commonly
agreed, is a dangerous moment for the experts, a point in time when the term risks
taking on a rational life of its own.” Take as an example a straightforward definition,
one that sees as terrorist violence the intentional or reckless killing or injuring of
non-combatants or the doing of severe damage to their property, in order to com-
municate a political message. Expressed like this, it is clear that terrorism is a method
of violence, and as such can be used by any actor who has chosen to deploy viol-
ence in pursuit of this or that political goal. It can, it is true, be used by the kind of
weak group that has few other military or political options in its locker: the al-
Qaedas and ETAs of this world. But it can equally be deployed as a method of viol-
ence by other, stronger forces, by guerrilla organizations for example that are able
to muster other kinds of military action, and by insurgent forces in a civil war situ-
ation where terror-oriented violence may be just one option among many. In failed
states it is available, among other brutal techniques, to all the ambitious, power-
hungry factions.

It is equally clearly a kind of political violence that can be deployed by state
forces, either in isolation — the French action in sinking Greenpeace’s Rainbow Warrior
in 1985 is a good example, as might be the American decision to bomb Tripoli in
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1986 — or in tandem with other kinds of violence in the context of a serious armed
conflict — examples that come to mind would be the allied bombing of Dresden
and other German cities towards the end of World War II and the nuclear attacks
on Hiroshima and Nagasaki in 1945. Describing terrorism as a kind of political
violence in this way is not necessarily to say that it is wrong, just as to call some-
thing an aerial bombardment or an invasion or a siege is not to condemn it. The
question of morality is separate from the issue of classification. On this account,
to call this or that action terrorist is to prepare the ground for a discussion of its
legitimacy - it sets up rather than answers that important question.

Now of course this is not at all how we use the term today. First and most import-
antly we have come to view terrorism not as a method of violence but rather as a
category of person, a kind of militant rather than a kind of tactic, the sort of thing
a person is rather than the kind of thing a person does. So we have terrorist organ-
izations, terrorist groups, terrorist leaders and so on, and these labels do not require
evidence of specific actions in order to be made to stick, to secure coherence in
our discourse. Second, legal definitions of terrorism are invariably much wider than
the core meaning I have just given to the term,’ incorporating violence against prop-
erty, attacks on a country’s infrastructure, and even on some accounts direct action
and extreme forms of civil disobedience.* Once a group is labelled terrorist by
reference to one or other of this wide set of criteria, it is then terrorist, not only (as
I earlier said) regardless of what it does but also sometimes in spite of what it does.
A group might be terrorist without ever having lifted a finger in anger against any-
body whatsoever. It might still be terrorist even when it is involved in specifically
non-violent actions. Thus, as has happened recently in Palestine, when Hamas’s
political wing engaged in electoral politics and, indeed, won an election, it was never-
theless regarded as terrorist and therefore as beyond the pale of proper political
discourse. That ‘therefore’ is important. For, third, we have completely lost sight
of the fact that political terror is a description of a kind of violence and not neces-
sarily a moral condemnation of that violence. To contemporary ears, to call some-
thing terrorist is at the same time to condemn it as morally wrong: the value judgement
is packed into the description, the ‘is” has been elided into the ‘ought’ or, more
accurately in this case, the ‘ought not’. Fourth and finally, to complete this story of
verbal degradation, we have so contrived matters that terrorism is now widely
thought of as something of which state authorities — acting either directly or
through authorized paramilitary forces — are incapable. Even if what the state does
is both violent and designed to spread terror among its own people — a sadly not
uncommon occurrence as is obvious from a perusal of the recent annual reports
from Amnesty’ and Human Rights Watch® — it nevertheless cannot be described
as terror or terrorist action because those terms have now come to be invariably
applied to sub-state actors. Even worse, this kind of terror by the state might
find itself with luck and a bit of careful spin being reclassified as counter-terrorism,
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in other words as inherently good in the same way that terrorism is inherently
bad.

The evolution of the term ‘terrorism’ from a description of a kind of violence
to a morally loaded condemnation of the actions of subversive groups regardless
of the context of their actions — or even sometimes their non-violent nature — should
not surprise us. It is a movement in language that operates wholly in favour of state
authorities, taking their conduct, however horrible, out of the realm of terror,
while at the same time giving them the opportunity to dump this powerfully
opprobrious label on their political opponents. No wonder authoritarian leaders
everywhere, the Mugabes and Burmese juntas of this world, are such counter-ter-
rorist enthusiasts. None of this explains, however, a further twist in deployment of
the language of terrorism, one that has great and direct relevance today. This is the
way in which the term has shed any kind of locational exactitude and become a
manifestation of a universal crisis, a violent version of the plague, something that
crosses boundaries at will, swooping upon unsuspecting peoples out of the blue and
bringing destruction and death in its wake. In its contemporary form, terrorism is
no longer a particular kind of violence that this or that gang or group in this or that
country does; rather it is said to be part of a pattern of systematic international viol-
ence against which a ‘global war on terror’ now needs to be waged. This idea of a
worldwide contagion of terror inspired by evil forces with designs on Western civ-
ilization — so commonly spoken of today as something new and unprecedented and
uniquely terrifying — in fact originates well before 11 September 2001. Exploring
its origins takes us back to the very beginnings of the modern distortion of our sub-
ject, the late 1960s.

We need now to turn to Israel and Palestine, the fons et origo of our subject in
its modern form. Until 1968, descriptions of post-World War II sub-state polit-
ical violence were largely informed by an anti-colonial narrative, one that saw the
use of such force as designed to secure freedom for local people from domination
by this or that Western power. The term that was used to describe such insurgents
was usually something like ‘guerrilla’ or (if they looked as though they might suc-
ceed) ‘freedom fighter’. The first attempts to force Israel to concede a Palestinian
state were entirely conventional, involving acts of war and guerrilla action. These
foundered on the ruthless implacability of the Israeli reaction: Arab and PLO
fighters were being killed too easily; it simply did not pay to try to fight Israel on
equal terms: it was a kind of surrender with a simultaneous death sentence attached.
So the Palestinians turned to isolated acts of political violence, by both official and
renegade factions, on occasion very bloody it is true, but as not much more than
a kind of consolation prize that had to be accepted because it was all that was avail-
able. It is in this sense that it is right to say that Arafat was a reluctant terrorist
and in this sense it is also absolutely right to describe terrorism as ‘the weapon of
the weak’.”
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The 1970s and 1980s were marked by high levels of violence in the region, in
particular by the armed forces of the state of Israel but also, albeit to a much lesser
extent, by Palestinian factions and as time went on (and particularly after the Iranian
revolution in 1979) by more religiously oriented movements such as Hezbollah and
Islamic Jihad, working in southern Lebanon but also increasingly in the occupied
territories themselves. During this period as well, some Palestinian factions took
their fight to the streets and airports of Europe with occasional forays into extremely
bloody violence. But in any head count of casualties or any impartial assessment
of levels of terror during this period, it is obvious that the lavishly equipped, well-
organized and dominant military force in the region — the Israeli Army — was respons-
ible for by far the greatest numbers of killings and acts of politically motivated
violence. If there were any doubt about this then all that needs to be recalled are
the invasions of Lebanon that took place in 1978 and 1982, and in particular the
two-month siege of Beirut that took place during the summer of the latter year.®
This was political terror by any ordinary definition of the term. Assisted by the afore-
mentioned internationalization of the violence by some Palestinian factions, a bril-
liantly successful campaign was then conducted by U.S. and Israeli strategists and
their academic and intellectual allies to castigate Palestinian violence as terrorist
and therefore as uniquely evil. This had two powerful effects: first it disconnected
Palestinian violence from its context and turned it into a more generalized prob-
lem, one that was faced by the Western World in general, rather than something
that grew out of the injustice of the Israeli occupation. What helped here was that
the generally very peaceful West was indeed suffering from occasional acts of sub-
versive violence, from leftist ideological groups in Germany and Italy (the Red Brigades
and the Bader-Meinhoff gang respectively) and from irredentist nationalist groups
in Corsica, Spain and Northern Ireland.” Even the U.S. had its own internal sub-
versives, in the form of the Weathermen, afterwards the Weather Underground. All
these groups became elided together under the general terrorist rubric, one within
which, in the 1970s, the violent exponents of the Palestinian cause now also found
themselves becoming helplessly enmeshed. ‘Freedom fighter’ was long gone; ‘guer-
rilla’ and ‘urban guerrilla’ were fast becoming distant dreams. All the talk was of
‘terrorists’ and ‘terrorism’.

Second, the same neat manoeuvre saw the Israeli defence forces identified with
the counter-terrorist authorities in the West and therefore cast in the same sort of
benign light — and this was regardless of the extreme, terror-inducing nature of their
own violence, far in excess of what the U.S., British and Spanish authorities needed
to do to cope with their own subversives. One book from this period for example,
Terrorism: How the West Can Win, contained a contribution from Israel’s ambas-
sador to the United Nations Benjamin Netanyahu which described the ‘war against
terror’ as ‘part of a much larger struggle, one between the forces of civilization and the
forces of barbarism’.'’ This volume — edited by Netanyahu who was also a leading
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‘terrorism expert’ and was to become Israeli prime minister in due course — was
published seven years before Samuel Huntingdon’s famous article on the ‘clash of
civilisations’.! Taking advantage of the fact that Palestinian radicals struck outside
Israel, institutes and think-tanks were established to study the ‘problem’ of ‘inter-
national terrorism’: one such particularly influential organization, the Jonathan
Institute, held large conferences in Jerusalem in 1979 and in Washington in 1984,
calling for the ‘need for a better understanding of terrorism and for mobilizing the
West against it’."* It was named after the Israeli commando who had died in the
raid on Entebbe in 1976. After Iran began to support anti-Israeli forces in Lebanon,
new studies began of ‘state-sponsored terrorism’ and if countries in the region fell
out with the U.S,, they found themselves at risk of being classified as ‘terrorist states’
— a label that came and went as relations with Washington ebbed and flowed."
The joint interest of the West and Israel in developing a common front against
terrorism was consolidated in the 1980s. These were the Reagan years when pres-
sure was being ratcheted up on the Soviet Union, or Evil Empire (as opposed to
Axis of Evil) as it was then often described, without a trace of irony. A succession
of books and articles and terrorist commentaries made the link between the Soviet
Union and the sponsorship of international terrorism in general and of the PLO
in particular. This was the first global terrorist campaign; though it is now largely
forgotten, much was made of it at the time. Books with titles like The Soviet
Strategy of Terror,"* The Grand Strategy of the Soviet Union," The Soviet Union and
Terrorism,'® The Soviet Connection: State Sponsorship of Terrorism'” and the evocat-
ively titled Hydra of Carnage'® flowed from the presses and the think-tanks. Especially
influential was Clare Sterling’s The Terror Network: The Secret War of International
Terrorism, published by Weidenfeld and Nicolson in 1981." The point being made
by all this academic scholarship was that Soviet support for the Palestinian
cause essentially made it a Godfather of international terrorism the world over.
So successful was this strategy of linkage between Palestinian actions and interna-
tional terrorism that the attempted murder of the Israeli ambassador to the U.K.
in London in 1982 (by the Abu Nidhal faction) was capable of being made into a
plausible casus belli of the invasion of Lebanon — Operation Peace in Galilee — which
was launched two days later. An eye for an eye has never been the counter-terrorist’s
motto in the Middle East, more like 10,000 eyes for every eye. But the invasion,
and the siege of Beirut that followed, were not terrorism; they were counter-
terrorism, ‘acts of peace’ — regardless of the terror that actually happened on the ground.
This framework for seeing the Israeli-Arab conflict, embedded so brilliantly
in our public discourse in the 1970s as part of a worldwide contagion of irrational
terror, remains with us to this day. Of course the Soviet dimension has declined,
but it has been replaced by a new pernicious supremo, radical Islam. Where once
it was the Kremlin it is now al-Qaeda. The Politbureau has been replaced by Osama
bin Laden, with brief stops for Abu Nidhal and President Gaddafi along the way.
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The transfer began to take place much earlier than is commonly understood, dur-
ing the mid-1980s as Soviet power declined and political Islam asserted itself
against Western and Israeli interests, first in Iran (against the American-sponsored
Shah) and later in Lebanon (against Israeli, U.S. and French military forces but-
tressing the Christian regime in power in that country). In a book for the Institute
for the Study of Conflict, entitled The New Terrorism and published as early as 1986,
the terrorism expert William Gutteridge, sounded the following warning note
about the future:

The new wave of political violence in the Middle East and South Asia in the mid
1980s in which religious sectarianism is a potent factor has added other dangerous
dimensions to the problem and at the same time focused attention sharply on the
real danger to civilisation and international order which epidemic terrorism could
pose.”’

The point grew in substance with the increase in the 1990s both in violence
within the occupied territories and in the outbreaks of political violence across the
world from subversives now increasingly purporting to act in the name of Islam.
This was when Hamas got properly under way. Against this kind of background,
it was not surprising that the attacks on 11 September came quickly to be seen as
another part of the savage terrorist ‘war’ being waged by political Islam against the
West in general and against that honorary part of the West, Israel, in particular. The
government of Ariel Sharon repeated the triumph of an earlier generation of Israeli
strategists in linking its private quarrel with the Palestinians to this global epidemic
of terror. Speaking to the Knesset on 16 September 2001, the then Israeli prime
minister put it in the following way:

The subject of terror is unfortunately not new to us. The state of Israel has been
fighting the Arab, Palestinian and Islamic fundamentalist’s terror for over 120
years. Thousands of Jews have been murdered in terrorist attacks . . . The bereave-
ment of the American people is known well to us.

The war against terror has to be an international war. A war of the free world
coalition against the forces of terror . . . It is a war between the humans and the blood
thirsty.

We know this as we have been in this battle for many years now. ... We weren’t
surprised by the evilness of the Arab, Palestinian and radical Islamic terror. Arafat
chose the strategy of terror and formed a coalition of terror. The terrorist attacks
against Israeli citizens aren’t any different than Bin Laden’s terror attack against the
American citizens — terror is terror.

We must remember it was Arafat who gave the legitimacy to hijacking planes,
and it was the Palestinian terror groups that started sending suicide bombers. All
the radical movements got their legitimacy from Arafat. ..

There is no such thing as terrorists who are ‘good guys’ as there is no such thing
as terrorists who are ‘bad guys’, they are all bad.
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Iapplaud President Bush for his decision to form a coalition against terror. This
coalition must fight all terror organizations, including Arafat’s.”"

As was the case in the 1980s, a large number of intellectuals, politicians and
non-governmental bodies promptly echoed this theme of a new global war on Israel
and the West, one which embraced all elements of the Palestinian resistance as well
as the al-Qaeda ‘terror network’.*> What was true of the Palestinian Liberation
Organization in the 1970s and 1980s is also true of the militant groups to be found
today in the occupied territories, in Afghanistan, in Iraq and elsewhere in the
region. No attention, or no serious attention, needs to be paid to the political viol-
ence — by Israeli forces, by the Russian army in Chechnya, or by U.S. forces and
other armies in the latest ‘Coalition of the Willing’ — which creates the conditions
for this subversive violence and helps to ensure its perpetuation. There are liter-
ally no words left to describe state violence of this sort — all the truly bad words
have been exclusively allocated to small, weak groups that cause a fraction of the
fatalities of their more powerful opponents and whose principal mistake is to kill
people like us.

Human rights and terrorism

Thus the greatest violence the term ‘terrorism’ does to human rights is the way in
which it frames public discussion. The primary effect of this is to deprive the crim-
inal justice model of the space in which to breathe. The terrorism model blows a
hole in this system, one rooted in fair procedures, settled rules and carefully calib-
rated international co-operation against defined criminal mischiefs. It disregards
the criminal in favour of a language rooted in generalities which has little time for
individual dignity or the rule of law. U.K. law has certainly drifted in this direction,
with administrative powers rooted in executive judgments about involvement in
terrorism (very broadly defined) being used against individuals and groups with-
out the safeguards that would be regarded as normal if the criminal justice model
were being followed. Human rights law in the United Kingdom has largely accom-
modated these security-oriented changes, and the effect of this has been to render
them seemingly compliant with rather than inherently hostile to human rights prin-
ciples. This has been achieved by a combination of, on the one hand, a code of human
rights law that concedes within itself the need for occasional state action to safe-
guard national security and, on the other, an executive branch that has been sens-
itive to the need to give up some of the power it wants in order to secure a satisfactory
human rights outcome.” So in Britain we have long periods of pre-charge deten-
tion on suspicion, albeit overseen by a judicial officer on the basis of rather gen-
eral criteria sympathetic to state necessity.** There is an executive power to ban
political associations but an independent tribunal (albeit without the security of a
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court) to which affected organizations can appeal.” The anti-terrorism control orders
provided for in the terrorism law enacted in 2005 by way of a response to the Belmarsh
decision accept the need for some judicial safeguards, although these do appear very
weak when looked at from the perspective of criminal law. And so on. Some believe
that this packaging of terrorism law in a kind of ersatz due process is merely bril-
liant salesmanship, a clever way of attacking human rights while seemingly com-
plying with them, of salving the conscience of New Labour authoritarians. I have
said as much myself recently, likening such safeguards to ‘confetti at a funeral’.*®
It is certainly right that we would be better off with an improved code of criminal
law outlining specific offences and providing mainstream procedural safeguards
against abuse. At another level, however, this entanglement of terrorism law in the
criminal process, and in particular the use of judges and lawyers from the historic-
ally independent legal professions to make it work, may over time transform such
alien codes into something which much more closely resembles ordinary criminal
law than it does at present. Given that terrorism laws are unlikely to disappear any
time soon, this is certainly a goal worth working towards.

And where would you prefer to be a suspected terrorist, London or Washington?
Before critics of the U.K.’s determination to make terrorism law human rights com-
patible become too shrill in their attacks, we should look at the United States to
see what happens when no such efforts are made. In that jurisdiction, of course,
there are no human rights as such to control the security instincts of the federal
authorities, but there is supposed to be the Constitution; and guaranteeing its omnip-
otence, and thereby the supremacy of the rule of law, is supposed to be the main
task of the U.S. Supreme Court. Aspects of the Bush administration’s response to
the attacks of 11 September 2001 have mimicked the British in that efforts have
been made to secure legislative changes which have empowered the authorities to
act in certain new — and undeniably draconian — ways. This is playing the game
essentially by the old rules: you push something through Congress before you do
what it will empower you to do, and you hope that the powers will not be struck
down by the courts. The highly controversial Patriot Act is a good example. But it
is now clear that this was only a small part of the administration’s response, and
that in fact the major commitment was to executive action without the authority
of any law whatsoever. Since shortly after the 11 September attacks the National
Security Agency in the U.S. has been empowered by presidential order to monitor
international telephone calls and e-mails of U.S. citizens and residents without the
warrant that is required by a secret foreign intelligence court. It is estimated that
hundreds, perhaps thousands, of people have been under such surveillance. Accord-
ing to the President this is a ‘limited program’ aimed at those suspected of having
links with terrorism and that it is ‘vital and necessary’ to protect the country.”” These
may be good arguments as to why there should be such a law, but these are
not reasons in themselves for bypassing the law-making process altogether. The
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language of terrorism provides the justification for these egregious breaches of
the right to privacy: they could not have arisen if we had stuck to the criminal
model.

Lacking the enforcement arm of a state, international law has been even easier
to ignore than domestic law. In November 2005, the Pentagon conceded that the
U.S. had detained more than 80,000 people in facilities from Afghanistan to Cuba
since the attacks on 11 September.”® A large proportion of the S00 or so detainees
being held at Guantinamo is believed to be on hunger strike and is being forcibly
fed by the authorities.” Naturally enough lawyers can be found who will argue that
the U.S. policy of detentions is in accord with international law, just as there are
some who say that the president can do what he wants within the jurisdiction as
well. Fortunately they are few and far between. Unfortunately they occupy posi-
tions of immense power.” And their opinions dovetail nicely with the prejudices
of their bosses. For it has to be acknowledged that scepticism about the rule of law
goes right to the very heart of this American administration. As President Bush said
in his State of the Union Address in 2004, ‘It is not enough to serve our enemies
with legal papers’. Ever more brutally to the point, this is how Defense Secretary
Rumsfeld put it in the 2005 National Defense Strategy of the United States: ‘Our strength
as a nation state will continue to be challenged by those who employ a strategy of
the weak using international fora, judicial processes, and terrorism’.*" If you took
this quote, located it in the twentieth rather than early twenty-first century and asked
an informed audience who had said it, I wonder which characters would first
spring to mind? American names would not be likely to be first on the list.

And then of course there is the torture. It is an important part of the U.S. sense
of itself that the country is not a place where torture has ever been officially con-
templated. This is to put it mildly and — contra the idealists like Senator John McCain
— ahistorical. Torture has directly and through its proxies been integral to U.S. for-
eign policy since the Vietnam War. Mechanisms of no-touch torture based on sen-
sory deprivation and self-inflicted pain were developed as part of the Phoenix
program during that conflict and were then exported to Latin America and Asia
under the guise of police training programs.” The School of Americas based in
Panama from 1946 until 1984 became so notorious that it was thought wiser to
relocate the establishment to Fort Benning, Georgia. What was new after 11 Sep-
tember was the openness with which the previously covert policy was now being
promulgated. Memos and legal opinions began to flow from the administration which
argued that the president, in his constitutional role as commander-in-chief, had the
power to order torture whatever the domestic law might say. It was also asserted
that the Geneva Conventions did not apply to the unlawful combatants held by
the U.S. authorities, and that the Convention against Torture did not apply to actions
against non-Americans outside the United States. It was also suggested that torture
was not after all quite what everybody else believed: conduct could be described
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as such only where it produced pain equivalent to that from serious physical in-
jury, such as organ failure, impairment of bodily function, or even death. Anything
else — no matter how awful — simply wasn’t torture.*

The details of the various moves that the Bush White House has made away
from democratic accountability, the rule of law and human dignity, all in the name
of the ‘Global War on Terror’ that it says it has to fight, need not to detain us here.
The challenge to human rights is manifest. We have already seen how the discourse
of terrorism challenges universality and by positing a version of the world rooted
in good and evil makes possible the kinds of subversions of our subject that I have
been discussing. Our interest at this juncture lies in the reaction that these attacks
on our human rights — liberty, bodily integrity, life and so on — have provoked from
human rights defenders. The majority of progressives and public intellectuals have
been fierce in their denunciations. But this has not been a unanimous response by
any means. A substantial number of lawyers, media commentators and academics,
particularly in the United States, have supported, either in whole or in part, the actions
of the administration. Many of these have been supposed ‘human rights experts’,
professors and lawyers allegedly well versed in the requirements of the field. This
is not to say that they all give the Bush White House carte blanche; enough dif-
ferences are maintained for critical distance to continue to appear to be preserved.
And they disagree among themselves as well. Some of them do not go as far as
others in what they would permit: at their conferences and in each other’s edited
books they argue among themselves about the morality of this or that kind of sensory
deprivation and sometimes they even come down against indefinite detention
without charge.” The details matter less than the fact of the discussions: internment,
torture, coercive interrogation, covert surveillance and other manifestations of lawless
state power are not any longer simple wrongs to be avoided and severely punished
when they occur; rather they have become a set of proposed solutions to supposed
ethical dilemmas that need now to be considered and debated, as you might con-
sider and debate any other kind of policy proposal. The unspeakable is no longer
unspoken. Even the greatest of our human rights taboos — the prohibition on
torture and inhuman and degrading treatment — has become just another point of
view — and to some people an eccentrically absolutist one at that.

It is not hard to see how President Bush, Vice-President Cheney and then-Defense
Secretary Rumsfeld took such a position. But how have a substantial number of
liberal progressives and human rights intellectuals coped with taking such a line?
This is where the war on terror plays its part — it supplies the ‘ethical dilemma’ from
which all else flows. Those who take the line I have just outlined tend also to accept
the idea of a global campaign of terrorism that threatens us all. This leads them to
see human rights not as a subject concerned with the powerless individual wher-
ever he or she might be in the world but rather as an idea which finds its clearest
expression in the West, indeed as something highly particular to the West, one of
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the reasons why the West considers its culture to be superior to that of others. In
this way the ‘human’ is taken out of human rights’, the particular is superseded
by the general, and the subject becomes one that is more about values than about
people. On this analysis respect for human rights becomes this abstract thing that
we in the West have and which we must defend against those who would by de-
stroying our culture also wreck this precious but vulnerable commitment. Michael
Ignatieff’s recent book The Lesser Evil is perhaps the best example of the genre.”®
To Ignatieff, we are faced with ‘evil” people and ‘either we fight evil with evil or we
succumb’. “Terrorist movements like al-Qaeda or Hamas are death cults’ and it ‘is
redemption they are after, and they seek death sure that they have attained it”. The
‘we’ here is unavoidable because pervasive: intellectuals like Michael Ignatieff
writing about the dangers of terrorism are speaking for the decent ‘West” against
a horrible other; it is a conversation with friends about what to do about the neigh-
bour from hell. And it needs to be said that in these accounts of good and evil Israel
always figures in the Western family. Just as in the 1970s global war on terror against
the ‘Evil Empire’, Israel is our friend, the bastion of our values in a hostile zone, a
beacon of good in a region of evil.

Once these assumptions about terrorism and good and evil are accepted, it
becomes clear that the Western/Israeli democracies are indeed entitled to do some
wrong in their struggle for survival. The human rights justification goes along the
following lines. Unlike the terrorists, the defenders of democracy know that what
they are doing (or what they say they have to do) is wrong (or at least a bit wrong)
even when they are doing it, and they have a set of democratic values to hand to
stop things getting out of control. Those values commit them to respecting the moral
status of human beings and to guaranteeing ‘to respect the rights of those who have
shown no respect for rights at all, to show mercy to those who are merciless, [and]
to treat as human those who have behaved inhumanly’.*® But, precisely because we
democratic people are special in this way, value everybody so highly and so on, ‘neces-
sity may require us to take actions in defence of democracy which will stray from
democracy’s own foundational commitments to dignity’.”’ So if we change our rules
to allow us to respond in an evil way, or our operatives stray over the boundary
into evil behaviour without our explicit authorization, it is really not so bad (fine
even?) because all that is happening is that evil is being met with (lesser/theoret-
ically accountable) evil. Indeed it is hard to be at all angry with (much less pun-
ish) ‘the carnivores who disgrace the society they are charged to protect™® when
what they are doing is protecting us not merely from our political opponents, nor
even only from our enemies, but rather from evil itself. Our evil is better (because
less bad) than theirs. If Abu Ghraib was wrong, then that wrongness consisted not
in stepping across the line into evil behaviour but rather in allowing a ‘necessary
evil’ (as framed by the intellectuals) to stray into ‘unnecessary evil’ (as practiced

by the military on the ground).
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Exactly this kind of human rights language has also played a part in the inva-
sion of Iraq. A kind of militant humanitarianism had grown up during the late 1990s,
which argued for a more robust strategy of intervention to secure human rights goals
in faraway lands. This led many liberals to support the U.S. attacks on Afghanistan
which followed the 11 September attacks.”” While Stephen Holmes is right when
he says that the ‘heady support’ of ‘certain sparkling intellects . .. played little or
no role in the decision to invade Iraq’, he is also correct to note that ‘it did dim-
inish and isolate voices of dissent’.*” Had the Iragi occupation turned out as
Washington strategists intended, there can be little doubt that the focus would now
be on Syria’s abysmal human rights record and its unlawful interference with
Lebanon’s affairs. The threat of military action would probably by now have been
ratcheted up against Iran in the light particularly of its apparent effort to secure nuclear
weapons — a hardly surprising policy choice, it must be said, given what has been
happening in recent years in its two neighbouring countries Iraq and Afghanistan.
(How would the U.S. react if Mexico and Canada were invaded and occupied by
Iranian forces in possession of weapons of mass destruction of which it had none?)
But we can be equally sure that, in this hypothetical future following a successful
pacifying of Iraq, about Israel there would not have been a single murmur: its devel-
opment of nuclear-weapon capacity would have remained unpunished, its illegal
occupation of Palestinian land would have gone largely unnoticed, its invasion
of neighbouring countries would still be a thing of the past, to be glossed over or
forgotten. The human rights militants who would have been in the front row
demanding action against Syria and Iran would have justified their silence on
Israel by asserting that it is a country that subscribes to human rights values and
that it is engaged in necessary evil against a global terrorist enemy, and that there-
fore its actions are morally better even when objectively they look a whole lot worse.

Conclusion: human rights fights back

In order to ensure its survival, the human rights idea needs to stand firmly against
this kind of distortion of its essence, this move to turn it into a basis for selective
aggression abroad and an alibi for brutality at home. The moment the human rights
discourse moves into the realm of good and evil is the moment when it has fatally
compromised its integrity. For once these grand terms are deployed in the discus-
sion, all bets are off as far as equality of esteem is concerned. If we are good and
they are bad, then of course equality of esteem between all of us is ludicrous. Why
esteem the evildoer in the same way as he or she who does good? These are not
now any longer human beings simpliciter but different kinds of humans: one good,
one bad. The latter, being evil, are not only different, but worse; worse even than
animals, since animals are, after all, incapable of evil. The wonder is not that we
good guys abuse their human rights but that we continue to use human rights
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language in relation to them at all, that we recognize that they have any residual
human rights worth noticing. And who is this ‘they’ that fills the category of lesser
(because evil) humans? In theory of course the Bush administration and the lib-
eral advocates of necessary evil agree that it is just the members of the terrorist
brigades, the few truly rotten apples intent on destroying all that we civilized, good
people stand for. In fact, when terrorists act in the name of a particular commun-
ity, that entire community is likely to be tarred by the same brush. When this occurs,
there is a danger of consistent discrimination against it; ‘they’ (‘we’ say) shelter ter-
rorists and their human rights are likely to suffer in consequence. This process was
clear enough in relation to the nationalist communities of Northern Ireland. The
danger is all the greater when terrorists claim to be acting in the name of a major
world religion and an entire religious community is therefore likely to be stigmat-
ized by association. Abuses perpetrated in that context contribute to any disaffec-
tion that might already be felt within that community and the blanket suspicion
can become self-fulfilling.

Again we are back with the single most disastrous legacy of the war on terror
from a human rights point of view, the supersession of the criminal model based
on justice and due process by a security model that is based on fear and suspicion.
One of the great achievements of international law has been to remove the language
of good and evil from the relationship between states. The just war’ theory hav-
ing the rather fatal flaw that ‘justice’ is in the eye of the beholder, it was thought
far better to tie states down to specific rules and treaties into which morality (rival
versions of good and evil) did not stray.* International humanitarian and human
rights law represents the apogee of this civilizing trend in global affairs, with rules
of decent conduct that took their colour from the fact of our shared humanity rather
than the superiority of our particular cause being agreed and promulgated. Now,
thanks primarily to the crude actions of this American administration but also to
the willingness of important liberals to embrace the ‘moral’ language, we are back
in a pre-rule phase where, in effect, despite the liberals’ best hopes, anything goes.
What is good for one side is good for the other as well, so we have seen a bleak
escalation in the inhumanity shown towards Western captives, towards aid work-
ers and others — journalists, support staff — working in the theatre of war. Various
axes of evil bestride the world, with the exact centres of evil depending entirely on
where you are standing.

The ‘war on terror’ has already done serious damage to the integrity of human
rights, turning our subject into a kind of moral mask behind which lurk cruelty and
oppression. But the signs are that the mood is turning and that resistance to this
narrative is gathering momentum. The furore over extraordinary rendition that has
taken up so much attention recently is in some ways good news, especially allied
to the strong anti-torture assertions made by the Secretary of State Dr. Rice dur-
ing a visit to Europe in December 2003. It seems that under the pressure of Abu
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Ghraib and conceding a little in the face of international opinion, the Bush admin-
istration has returned to the traditional U.S. approach to torture, that of plausible
deniability. In an imperfect world this realization that it is embarrassing to admit
that you torture must count as a moral advance. Even better would be a move,
possibly led by the European Union*” or the Council of Europe, for far better enforce-
ment of the Convention against Torture, and for the punishment of those states —
allegedly some of them European - that have facilitated the U.S. desire to ill-treat
captives in a deniable way.” Elements within the legislative, the judicial and even
the executive branches of both the U.S. and the U.K. have become more voluble
of late, subjecting assertions of terrorist threats and claims about danger to national
security to more scrutiny than has been the case in the past.* Perhaps this is a con-
sequence of the exposure of the faultiness of much of the intelligence with which
the general public in both countries were persuaded to back the invasion and occu-
pation of Iraq. These are advances that can be built on. But the subject of human
rights will not be truly safe until the language of terrorism, and with it all danger-
ous talk of good and evil, is removed entirely from political rhetoric and from national
and international law. In political rhetoric, it needs to be replaced with a more nuanced
approach to international relations and in the legal sphere with a code of law that
emphasizes the primacy of the criminal model over that of emergency or national-
security driven approaches. And for either of these outcomes to be regarded even
as possibilities, a just solution must first be found to the political problems in Palestine
and Israel.
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Sandra Fredman

Response to Conor Gearty

It is the tragic paradox of our times that democratic governments, facing what they
see as threats to their democracy, are so quick to surrender the values of that very
democracy. From Guantdnamo Bay to Belmarsh, human rights are seen as increas-
ingly disposable in the name of preserving democracy against terrorism. For me,
as a human rights lawyer and a South African who grew up during apartheid, where
all opposition was labelled terrorist and detention without trial was an ever-pre-
sent reality for all who opposed the state, it is chilling to witness the ease with which
democratic leaders seem able to give up on human rights principles. Yet as Lord
Hoffmann recently put it: “The real threat to the life of the nation...comes not
from terrorism but from laws such as these’.!

Terrorism poses grave dilemmas for democratic governments. Faced with the
need to protect their citizens against death or injury by groups willing to strike ran-
domly to achieve political ends, the temptation is to respond with measures out-
side the rule of law and in breach of human rights standards. Yet as Chief Justice
Barak stated when the Israeli Supreme Court struck down torture: ‘It is the des-
tiny of democracy that not all means are acceptable to it, and not all practices
employed by its enemies are open before it. Although a democracy must often fight
with one hand tied behind its back, it nonetheless has the upper hand. Preserving
the Rule of Law and recognition of an individual’s liberty constitutes an important
component in its understanding of security. At the end of the day, they strengthen
its spirit and its strength and allow it to overcome its difficulties’.”

Lord Hoffmann and Chief Justice Barak are, sadly, increasingly lone voices in
aworld in which counter-terrorism is seen as a ready excuse for giving up on human
rights. It is thus particularly apposite for a leading human rights lawyer like
Professor Gearty to focus his lecture on ‘Human Rights in an age of counter-
terrorism’. Gearty’s focus is on ideology. For him, the real problem is not acts of
terrorism, but the language of terrorism: the ways in which the terminology is used
by powerful states to legitimate their own wrongful actions, both domestically and
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internationally. In his view, the language of terrorism has become inextricably
bound up with moral condemnation of sub-state actors. By the same sleight of hand,
terror by the state is artfully reclassified as counter-terrorism, which is ‘inherently
good in the same way that terrorism is inherently bad’. Thus, he concludes, ‘the
subject of human rights will not be truly safe until the language of terrorism, and
with it all dangerous talk of good and evil, is removed entirely from political rhetoric’.
Instead, it should be replaced ‘with a code of law that emphasizes the primacy of
the criminal model over that of emergency or national-security driven approaches’.

Gearty is right to argue against a false polarization of good and evil, where those
on the side of good feel justified in taking any measures they wish in order to achieve
their victory over evil. He is also right to propose that it be replaced with a more
nuanced approach. It is unfortunate, however, that instead of replacing the termi-
nology with a consistent and objective language of human rights, he succumbs to
the temptation of simply inverting the ideology he currently condemns. Indeed, a
central mission of the paper seems to be to unmask those posing as champions of
the ‘good’ or ‘counter-terrorism’ and show them up as perpetrators of true ‘terrorism’;
while those currently labelled as ‘evil’ or ‘terrorist’ should be recognized as ‘good’
and victims of overwhelming power. This can be seen from his depiction of the
origin of the language of terrorism and counter-terrorism. On his account, one coun-
try, Israel, aided and abetted by the U.S., has masterminded the rhetoric of terror-
ism. Thus, according to Gearty, after 1968, a ‘brilliantly successful campaign’ was
conducted by U.S. and Israeli strategists and their academic and intellectual allies
to represent Palestinian violence as ‘terrorist and therefore as uniquely evil’, while
the same ‘neat manoeuvre’ saw Israel identified as counter-terrorist and therefore
cast in a ‘benign’ light, despite the ‘extreme terror-inducing nature of their own viol-
ence’. Having unmasked the real source of evil, he argues that ‘terrorism’ can be
seen to be the ‘weapon of the weak’. According to the dominant rhetoric, he main-
tains, Hamas is labelled ‘terrorist’ without ‘ever having lifted a finger . . . against any-
body’. Al-Qaeda is a ‘kind of weak group that has few other military or political
options in its locker’. For the Arab countries who attempted to eliminate Israel by
conventional wars, the ‘ruthless implacability of the Israeli reaction’ meant that acts
of political violence, ‘on occasion very bloody it is true’ were just a consolation prize
against the ‘lavishly equipped’ Israeli army, ‘which used extreme, terror-inducing
... violence, far in excess of what the U.S., Britain or Spanish authorities needed’.
His passing mention of Syria’s ‘abysmal human rights record” and its unlawful inter-
ference with Lebanon is immediately countered by his depiction of Syria as the next
in a series of victims of U.S. aggression.

For a human rights regime to play its essential role in resolving conflict, it must
be unflinchingly objective. Demonization of Israel and the corresponding eleva-
tion of al-Qaeda and other groups reintroduces the language of good and evil in a
way which does Gearty’s own argument for the primacy of human rights a great
disservice. In his high velocity narrative of recent political history, complex histor-
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ical events are represented as straightforward conflicts between right and wrong,.
It is particularly problematic to begin an account of the history of the Middle East
as late as 1968, as Gearty does, when there are long and multifaceted antecedents
to the conflict. Israel’s illegal occupation of the West Bank and Gaza and its use of
disproportionate force in its response to attacks are rightly condemned by inter-
national law as breaches of human rights. Indeed, Israel has committed many
serious breaches of human rights, although it is a credit to its judicial commitment
that its own Supreme Court has said so on several occasions. But to cite these abuses
as justifications for the acts and rhetoric of those carrying out violence against innoc-
ent civilians is an unhelpful distortion. Similarly, it does human rights a disservice
to leave out of account the context in which Israel has operated since its forma-
tion in 1948. Thus Gearty cites statements of right-wing Israeli leaders without
mentioning the stream of statements by both governments and sub-state groups
declaring their commitment to the destruction of Israel. As a typical example, one
could cite the statements of the Egyptian President Gamal Nasser in the United
Nations on 8 March 1965 when he said: ‘We shall not enter Palestine with its soil
covered in sand. We shall enter it with its soil saturated in blood’. A few months
later, Nasser expressed the Arabs’ goal to be ‘the destruction of the State of Israel.
The immediate aim: perfection of Arab military might. The national aim: the
eradication of Israel’.’ Nor have these in any sense waned in recent years. Thus in
2005, Iranian President Mahmoud Ahmadinejad called for Israel to be ‘wiped off
the map’, declaring that it was a ‘disgraceful stain’ on the Islamic world. It is only
by accounting for the full complexity of the struggles in the Middle East that a
credible role for a human rights approach can be re-established.

To call for consistency in the application of human rights is not to condone
Israel’s actions. On the contrary, to focus on Israel alone is to negate the very real
claims to human rights protection of victims of other perpetrators of terror, whether
state or sub-state. Condemnation of Israel is relatively easy given that it is a relat-
ively transparent society, with a free press, access for journalists, and an account-
able government. More difficult to access but equally problematic are actions of
state terror committed by governments which give little access to the international
press. A particularly salient example is the state-sponsored ‘terror’ couched in the
language of ‘counter-terrorism’ in Syria. Lebanese dissidents accuse Syria of con-
sistently carrying out terrorist attacks in Syria, killing civilians and assassinating polit-
ical leaders, culminating in a series of assassinations of high-profile Lebanese leaders
in 2005.* The assassination of former Lebanese Prime Minister Rafiq Hariri has led
a U.N. Commission to conclude that much of the evidence points directly towards
Syrian security officials being involved with the assassination.’ In addition, Syria
regularly suppresses its own dissidents. In a strongly worded report in 2001, the
Human Rights Committee of the United Nations expressed its deep concern at human
rights violations in Syria, referring in particular to the number of offences pun-
ishable by the death penalty; the number of people held in pre-trial detention and
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solitary confinement; the ‘disappearance’ following arrest of many Syrian and Leb-
anese nationals; the constant and ‘duly substantiated” allegations of torture including
cases in Syrian prisons, and violation of the right to fair trial in trials conducted by
the State Security Court and the military courts.’ Yet year by year, both before and
after this report, such abuses continue, not least in 2006, in what the Guardian
called ‘Syria’s silent purge’, when dozens of pro-democracy dissidents in Syria have
been subjected to arrest, detention and torture.” Gearty’s brief mention of Syria’s
human rights record in the context of its vulnerability to U.S. attack belies the very
cogent claim of these people to human rights protection.

Also given only a passing mention are the Chechens, where a similar problematic
discourse of terrorism and counter-terrorism has been used to legitimate the over-
whelming force of Russian military might. Particularly problematic is the fact that
Darfur gets no mention at all, rendering entirely invisible the effects of a com-
bination of state and sub-state terrorism, leading to one of today’s ‘worst human-
itarian crises directly caused by war crimes and crimes against humanity for which
the Sudanese government is responsible’.* According to Amnesty International reports,
the Sudanese government is systematically killing the black Sudanese of Darfur,
using Arab militias, its air force, and organized starvation. The result has been the
brutal killing of hundreds of thousands of black Sudanese and a further 1.8 million
displaced people left to starve. Amnesty concludes that ‘there is a large amount of
information pointing at the responsibility of the Sudanese government in the human
rights violations committed in Darfur. In addition to the military and logistical sup-
port and the impunity that it provides to the Janjawid, the Sudanese government
has used a policy of repression to deal with the problems of Darfur. It has engaged
in arbitrary arrests, incommunicado detentions, “disappearances” and torture in order
to punish human rights activists, lawyers, leaders and members of communities in
Darfur. The Sudanese government has also used unfair and summary trials, using
confessions sometimes extracted under torture without the right to defence, and
applied cruel, inhuman and degrading punishments, such as amputations, flog-
gings and the death penalty’”’

It is particularly unfortunate that Gearty has chosen to devote this lecture largely
to a polemical account of the history of the language of terrorism and counter-
terrorism, rather than using his piercing mind and considerable legal skills to address
the very real challenges to human rights created by violent acts targeted at innoc-
ent civilians. In his conclusion he refers to the need to move away from emergency
measures and replace them with a criminal model. However, he gives little clue as
to how this would operate. Instead, in the second part of the lecture, he tantal-
izingly refers to the possibility that, in the case of the U.K,, the ‘entanglement of
terrorism law in the criminal process, and in particular the use of judges and law-
yers from the historically independent legal professions to make it work, may over
time transform such alien codes into something which much more closely resembles
ordinary criminal law than it does at present. Given that terrorism laws are unlikely to
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disappear any time soon, this is certainly a goal worth working towards’. However,
in view of the acute danger that ‘terrorism law’ will dilute human rights, it is deeply
disappointing that Gearty does not use this occasion to develop his model, either
to establish how to ensure that a criminal model complies with human rights or to
show how his model can work at an international level, involving both state and
sub-state actors.

It would have been helpful for Gearty at least to set out the basic human rights
principles by which to steer such complex issues. It is not enough to refer to a crim-
inal model, since criminal models can themselves breach human rights, if they define
criminal action broadly or in vague terms, if they prescribe excessive or degrading
punishments, or if they subject the accused to long delays, poor legal representa-
tion or other similar procedural obstacles. In this brief reply, it is only possible to
state the most fundamental of values. First and foremost, the central principle of
human rights is that of human dignity. At its inderogable core, human dignity entails
the Kantian ideal that individuals cannot be used as a means to an end. However
important or legitimate their cause, and however deep their grievance, both state
and non-state bodies commit a cardinal breach of this fundamental principle when
they kill and maim people as a means to further their political ends. To deliber-
ately target civilians is immoral, unjust and in fundamental breach of human rights,
whether such actions come from state actors or sub-state groups, and regardless of
their objective. The innocent person shot by a soldier or a policeman has been sub-
ject to a breach of their most fundamental rights. But so has the person who is blown
apart by a suicide bomb, the individual at one moment pursuing ordinary daily life,
and the next minute reduced to body parts scattered over the streets. This is true
in Mumbai, in Barcelona, in London and in New York no less than in Tel Aviv, in
Gaza and in Baghdad. Likewise, by international law, fighters who launch missiles
deliberately aimed at civilians and who locate their weapons deep inside civilian
populations are committing war crimes no less than armies which respond in crass
disregard of civilian life and property.

But equally, and implacably, human rights must stand up for the rights of those
accused of such terrorism. Human rights cannot condone responses to violence which
are themselves in breach. The fear and panic caused by arbitrary and random killings
of ordinary people in the name of a higher cause have led many to argue for an
exceptional approach, a justification for breaches of human rights. Not knowing who
will strike next and where has led countries, concerned at the right to life of their
citizens, to preventive action which gathers up in its terrified net hundreds of innoc-
ent passers-by. To counter such responses, human rights must hold the line unflin-
chingly. Only those who are truly guilty should be punished. Collective punishment
cannot be condoned; nor can detention without proof of guilt. In fact, the basic
principles of human rights require a step further, to ensure that even those who are
truly guilty are not punished in a way which by its barbarity compromises the demo-
cratic and civilized values which human rights are themselves committed to.
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This is clearly an enormous challenge for a human rights regime. In Britain, the
Joint Committee on Human Rights has made a useful start. Recognizing both the
positive duty of the state to protect its citizens from violence, and the human rights
of those charged with perpetrating such violence, it attempts to define possible
modifications to the criminal process which would facilitate fair trials without
compromising the human rights of the defendant.'’ Ultimately, however, human
rights can only operate in a framework in which all can accept that conflict must
be resolved through rights. Hence it was crucial to the Northern Ireland accord
that human rights and equality were central to the Good Friday agreement.
Similarly, constitutional human rights have been a key part of the replacement of
apartheid by a democratic settlement in South Africa. It was in South Africa too
that the fundamental role of reconciliation was recognized as ploughing the soil
for the cultivation of a human rights culture. As the closing paragraphs of South
Africa’s Interim Constitution put it in 1993, truth and reconciliation is a bridge
between ‘the past of a deeply divided society characterised by strife, conflict,
untold suffering and injustice, and a future founded on the recognition of human
rights, democracy and peaceful coexistence and development opportunities for all
South Africans, irrespective of colour, race, class, belief or sex’.!" It is difficult to
break the cycle of violent response to violent acts unless all sides feel bound by a
culture of human rights, and this is the daunting challenge to ourselves as human
rights activists and lawyers. It is a challenge which has to be faced by moving for-
wards from revenge politics to reconciliation through objective and consistent appli-
cation of human rights principles, both in rhetoric and reality.
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4 Thomas Pogge

Terrorism: reflections on harming the innocent™

The countries of the developed West are fighting a war on terror. More accur-
ately: the governments of some of these countries are conducting a war against ter-
rorists. This war effort was stepped up dramatically after the terrorist attack of
11 September 2001, which killed about 3,000 people in New York, Virginia and
Pennsylvania. The most notable attack until then was the car bomb attack on the
U.S. embassies in Dar es Salaam and Nairobi of 7 August 1998, which killed 257
people including 12 U.S. citizens. Since the 11 September attack, 202 people,
including 88 Australians, have been killed in Kuta on the Indonesian island of Bali
on 12 October 2002; 191 people were killed in the Madrid bombing of 11 March
2004; and the terrorist attack of 7 July 2005 in London killed 52 people.

Why wage war against these terrorists? Offthand, one might think that such
a grand response to terrorism is undeserved. This thought is supported by com-
parisons with other threats to our life and well-being — cardiovascular disease and
cancer, for instance, annually kill some 250,000 and 150,000 people, respectively,
in the U.K. alone (940,000 and 560,000 in the U.S.), while traffic accidents kill over
3,000 each year (43,000 in the U.S.). In the U.K,, only about one per 10,000 deaths
in 2005 was due to terrorism. And even in the U.S. in 2001, the corresponding ratio
was about one in 750, that is, 0.13 per cent. It would seem that even a small increase
in the effort to combat cardiovascular disease, cancer, road accidents, or any of
several other, similar threats would do much more to protect our survival and
well-being, at lower cost, than revving up the war on terror.

This point has been made repeatedly with dramatic facts and figures.' Since 2001,
the Global Fund to Fight AIDS, Tuberculosis and Malaria, funded by all willing
governments and devoted to combating diseases that kill about 6 million people
each year, has committed about $10.07 billion and spent about $5.05 billion.” This
expenditure comes to roughly $140 per fatality. Between 2001 and 2006, the U.S.
government alone has spent $438 billion on the war on terror.’ This amount
comes to roughly $146 million per U.S. fatality — over a million times more per
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fatality. Many millions of deaths from extreme poverty and curable diseases could
be avoided each year, if the world’s governments were willing to spend even one-
quarter as much on combating these scourges as they are now spending on their
war on terror. Such a war on poverty and disease would also avoid the substantial
human costs of the war on terror: some 5,000 coalition soldiers have been killed
and several tens of thousands wounded in Iraq and Afghanistan. Fatalities among
Iraqgi and Afghan civilians have been vastly higher.

So why is terrorism being taken so seriously? This question requires nuances.
We need to distinguish reasons and causes. And we need to differentiate the vari-
ous groups involved in this war.

I

I see two main explanations (sections I and IT). One explanation is that public atten-
tion to terrorism serves important domestic constituencies. It serves most obviously
the news media. Their economic success depends on their ability to attract the pub-
lic’s attention; and it is vastly easier to attract the public to stories about terrorists
and their plans and victims than to stories about cancer and cancer victims or to
stories about traffic accidents.*

Public attention to terrorism also serves the interests of politicians, especially
incumbents. They can gain greatly increased attention, authority and deference from
a frightened public as well as acquiescence when they withhold information, increase
surveillance, disrespect civil liberties, and curb political opposition. Many Western
government policies — from the invasion of Iraq to the secret monitoring of citizens
and the detention of political opponents at home and abroad — have been marketed
as anti-terror measures.” Many non-Western governments have eagerly followed
our example, often defending severe violations of basic human rights as necessary
responses to terrorist threats.

The politicians of some countries derive a further benefit from a major war on
terror also in the international arena, namely the benefit that this war strengthens
the political power of their country. Assume simplistically that a country’s polit-
ical power depends on three components: military might (capacity for violence),
economic might, and international moral standing. Countries differ in regard to the
composition of their political power: Russia and the U.S. are strong militarily rel-
ative to their moral and economic strength. Japan is strong economically relative
to its military and moral strength. And Iceland’s moral standing in the world is strong
relative to its military and economic strength. Now, how much each of the three
components contributes to political power depends on the regional or global envir-
onment. Military strength will be a much larger contributor to political power in
the midst of a world war than in a time of universal peace; and a country’s moral
reputation will matter much more in peaceful times than in a period of war or conflict.
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Therefore, governments of countries whose military strength is relatively larger than
their economic and moral strengths will tend to benefit from heightened insecur-
ity and tension by enjoying greater freedom of action due to greater acquiescence
on the part of their own citizens and other countries. The political leaders of such
countries with comparatively greater military strength therefore have a further
incentive to foster an international climate of conflict and hostility. Such a climate
stands to enhance not only their domestic standing, but also the power they wield
on their country’s behalf internationally.

These points are worth further thought because, by playing up terrorism in pur-
suit of their own ends, our media and politicians are helping the terrorists achieve
exactly what they want: attention and public fear. By helping to ensure that ter-
rorist attacks are successful in the way their perpetrators want them to be success-
ful, the media and politicians are multiplying the damage our societies suffer from
terrorism and also encouraging further terrorist attacks.

II

Those ordinary citizens in the UK. and U.S. who have been supporting the war
effort, at least tacitly, are a different matter. Why have they been so supportive of
the new war? One reason is, of course, that such citizens have been persuaded that
this war enhances the security of themselves and their friends and relatives from
terrorist attacks. But this more prudential reason does not explain the enormous
public attention paid to terrorism, nor the great cost, in terms of money and basic
freedoms, that many citizens seem willing to bear to combat terrorism, because the
war on terror is not a cost-effective way of protecting our health and survival. Of
course, citizens are not fully informed and perfectly rational. They may not realize
how small terrorism’s damage has been, and how costly the countermeasures. But
I think an important part of the explanation is our moral judgement that these
terrorist attacks are exceptionally heinous. This judgement lends special urgency
to fighting this terrorism as the effort promises not merely a reduction in the risk
of harm each of us is exposed to, but also the suppression of a dreadful moral evil.
Because we perceive these terrorist attacks as so exceptionally heinous, we attach
to their suppression an importance that is greatly disproportional to the immedi-
ate harm they inflict.

Is it correct to consider these terrorist attacks especially heinous and thus to
attach such disproportional importance to suppressing them?

Before examining this question in section III, let us address a prior concern.
Some find such an examination offensive. They find it obvious that these terrorist
attacks are very wrong. And they feel that the self-evidence of this proposition is
denied when we examine its meaning and grounds. They feel that the question:
‘What is wrong with these terrorist attacks?” suggests that these attacks are among
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the things about which people can reasonably disagree. And they firmly reject this
suggestion.

Let me be clear then that, by asking what is wrong with these terrorist attacks,
I'am not suggesting that people can reasonably disagree about their wrongness, but
merely that it is important to understand why these attacks are wrong. Even if we
are perfectly certain they are wrong, understanding why is still important for two
reasons. I will state one reason now, the other in section VII.

The first reason has to do with moral theorizing. We are often faced with moral
questions or decisions that are difficult to resolve. When this happens, we engage
in moral reflection. Such reflection looks at relevant empirical evidence and also at
other, less difficult moral questions or decisions that may be analogous or related
in some way to the problem at hand. John Rawls has analysed this ordinary method
in some detail and has compared it to how we make difficult judgements in lin-
guistics. When we are doubtful whether some particular phrase is proper English,
we can hypothetically formulate grammatical rules that would forbid or allow it
and then test these general hypotheses against other phrases whose status is certain.
In this way, some of the rules we try out will be confirmed and others refuted.
Confirmed rules can then be brought to bear on the questionable phrase to resolve
our doubt.’

With this method, which Rawls calls reflective equilibrium, our most firmly held
convictions, collectively, are the standard by which we judge difficult questions. But
the method can work only if we can bring some of our most firmly held convic-
tions to bear on the difficult question or decision we confront. This requires that
we generalize from these most firmly held convictions. We can do this by hypo-
thetically formulating more general moral principles that may then be confirmed
or refuted by our firmest moral convictions, such as the conviction that these
terrorist attacks are wrong. A confirmed moral principle helps us understand why
these attacks are wrong, or what makes them wrong. And such a principle can then
also be used to help resolve other, more difficult moral questions or decisions.

I

So what is wrong with terrorist attacks such as the five I described at the outset?
As a first approximation we might say that what makes these attacks presumptively
wrong is that, foreseen by the agent, they harm and even kill innocent people.
I assume it is clear enough for present purposes what it means to harm or kill
people. By calling a person innocent, I mean that this person poses no threat and
has done nothing that would justify attacking her with lethal force. To be sure, the
terrorists may have believed that some of those they attacked were not innocent
in this somewhat technical sense and were thus justifiably subject to lethal attack.
But they could not have reasonably believed this of the great majority of the
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people they attacked. They clearly foresaw that their conduct would harm and kill
many innocent people. In fact, the time of day they chose for their attacks, and the
lack of any prior warnings such as were often issued by the IRA and the ETA, strongly
suggest that they not merely foresaw but even intended to harm and kill many innoc-
ent people.

We need not claim that it is always wrong to do what one foresees will harm
or kill innocent people. It is enough that there is a firm presumption against it, which
may be overcome by showing that so acting is necessary to achieve some greater
good (which may consist in the prevention of some greater harm).

Justifications of this kind come in two types. Justifications of the first type assert
that those who will be harmed stood to gain from the action ex ante. We can give
this type of justification for a doctor who administers a live vaccine to 10,000 chil-
dren while knowing statistically that roughly one or two of them will die from the
resulting infection. This doctor’s conduct is nonetheless permissible if each child’s
prospects of survival are expected to increase relative to no treatment and also
relative to other feasible treatment options. With justifications of this type, it is enough
that the expected good should outweigh the expected harm so that there is a net
expected gain for each person affected. Since it is plainly false that each of the per-
sons attacked by the terrorists stood to gain from this attack ex ante, we can set
aside this type of justification in what follows.

Justifications of the second type assert that the harm done to innocent people
is outweighed — not by some good for these same people — but by a greater good
of some other kind. Some philosophers reject justifications of this second type alto-
gether. But I find such absolutism implausible. If the brutal reign of a tyrant who
is killing many thousands can be ended with a violent strike that unavoidably also
kills an innocent child, then this strike seems morally acceptable, perhaps manda-
tory, if indeed it can save thousands from being murdered and millions from being
oppressed and brutalized. Similarly, the aerial bombardment of cities may be just-
ifiable when this is the only means of defence against a horrible aggressor state. At
the opposite end of the spectrum, some philosophers hold that justifications of the
second type can succeed even when the greater good just barely outweighs the harm
foreseen. Such philosophers might approve of killing 19 children when this is the
only way of saving 20 others. Like most, I find such an act-consequentialist stand-
ard too permissive. When the greater good an agent intends to achieve with her
action will not be a good for the innocent persons this action will harm, then that
good can justify the action only if it greatly outweighs the harm this action fore-
seeably inflicts. (This requirement is often thought to be especially significant when
the harm to be inflicted is a means to attaining the purported good, rather than a
foreseeable side effect.) For such a justification to succeed, it is further required, of
course, that the harm be necessary for achieving the greater good in question, so
that the same good could not have been achieved using any other less harmful means.
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Can such a justification be provided for the terrorist attacks at issue? I believe
not. To show this conclusively, one would need to run through indefinitely many
candidate ‘greater goods’ that might be offered. This we cannot do. Instead, let us
focus on three such candidate greater goods that have actually been appealed to
by the terrorists or their supporters. This exercise may give us a clearer sense of
how we might respond to other such justifications yet to be advanced.

One justification refers to various regimes in the Middle East — that of Saudi
Arabia prominently included — which are regarded as dictatorial or un-Islamic or
pro-Western. The terrorist attacks were meant to discourage the U.S. and other
Western countries from supporting these regimes, especially through the station-
ing of troops in their territories, and to boost the morale of those who are seeking
to overthrow these regimes. A second justification appeals to the alleged good of
weakening Israel by discouraging other governments from supporting it and by boost-
ing the morale of Palestinians resisting the occupation of their lands. A third
justification appeals to the alleged good of punishing Western countries for their
past and present support of Israel and/or of dictatorial and un-Islamic Middle Eastern
regimes.

To succeed, any such justification must discharge four burdens of proof. It must
show that the alleged good really is a good. It must show that the terrorist attacks
in question contribute to this good, at least probabilistically. It must show that the
value of this contribution greatly outweighs the foreseen harms to innocent peo-
ple. And, finally, any such justification must also show that all these harms were
really necessary for the intended contribution to the greater good, that the same
good could not have been achieved using any other less harmful means.

The quickest and clearest way of seeing that these justifications fail focuses on
the fourth burden of proof. Equivalent contributions to all three candidate greater
goods could have been achieved with far less harm to clearly innocent people. In
fact, the manner and timing of the attacks suggest that such harm was intended. In
any case, the terrorists at minimum displayed great disregard for what is often
euphemistically called collateral damage. The terrorists could have attacked their
U.S. targets early on a Sunday morning, for instance, when the World Trade
Center area would have been nearly deserted. Such a palpable effort to spare innoc-
ent people would not have reduced attention to the terrorists’ cause. On the con-
trary, by signalling clearly their intent to spare innocent people as far as reasonably
possible, the terrorists would have made local and Western citizens less unrecept-
ive to their ends and grievances, and would still have demonstrated their terrify-
ing capabilities and willingness to die for their cause. Most of the harm the terrorists
inflicted on innocent people was not necessary for promoting the alleged good they
sought and quite possibly even counter-productive.

We might remember in this context that the disregard for the lives of innocent
persons is not a defining feature of terrorism and is in fact absent from much
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historical terrorism. The IRA and ETA frequently issued bomb warnings before-
hand in order to minimize harm to persons. And some of the 1905-6 Russian
terrorists — sometimes called moral-imperative terrorists and immortalized by Albert
Camus in his play The Just as well as in his essay The Rebel — were absolutely deter-
mined not to harm innocents. Thus Kaliaev abandoned his first attempt to kill Sergei
Aleksandrovich when he saw that the Grand Duke had his niece and nephew, two
children, in his carriage.”

Moral justifications of the terrorist attacks fail, then, because the fourth burden
of proof cannot be discharged: the attacks inflicted great harms on far more innoc-
ent people than was, given the goal, reasonably unavoidable.

To this it may be objected that the terrorists and their supporters may feel that
no justification is needed for their killing of innocent people. They see themselves
as involved in a war in which their opponents have inflicted even greater harms upon
the innocent. When one’s enemy in war employs immoral methods, then it is morally
permissible to employ the same methods in return.

In earlier work, I have discussed this objection under the label ‘sucker exemp-
tion’.* The basic idea is that an agent in a competitive context is not required to
observe constraints that other, competing agents fail to observe. I believe that this
idea can indeed be plausible, but only when the victims of an agent’s constraint
violations are themselves previous violators of the constraint. If you have various
agreements with another person, for instance, and he turns out routinely to violate
these agreements whenever it suits him, then you are not morally required to hon-
our your agreements with him when it does not suit you.

The sucker exemption is distinctly implausible, however, when those whom the
agent’s conduct would victimize are distinct from those who have victimized her.
You are not morally permitted to violate your agreements with one person be-
cause some other person has violated his agreements with you. Similarly, an agent
is not morally permitted to harm the friends or relatives of someone who has harmed
her friends and relatives. A man is not permitted, for example, to rape the daughter
of his own daughter’s rapist. And likewise for the terrorists and their supporters:
they are not morally permitted fortuitously to harm and kill innocent compatriots
of people who have harmed innocent compatriots or associates of theirs. A person
can forfeit ordinary moral protections against being harmed only through some-
thing she herself has done, not through the actions of another. Therefore, what-
ever wrongful harms the terrorists or their associates or compatriots may have suffered
do not alter their moral relations to third parties who are not culpable for those
wrongful harms.

Interestingly, Osama bin Laden has professed to share these sentiments in his
early denials of any involvement in 9/11. Thus he is reported as saying, in his Daily
Ummat interview dated 28 September 2001: ‘T have already said that I am not involved
in the 11 September attacks in the United States. As a Muslim, I try my best to
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avoid telling a lie. I had no knowledge of these attacks, nor do I consider the killing
of innocent women, children and other humans as an appreciable act. Islam
strictly forbids causing harm to innocent women, children and other people. Such
a practice is forbidden even in the course of a battle’.” That bin Laden’s interpre-
tation of Islam is at least a plausible one is confirmed by various passages in the
Qur’an, such as this one: ‘whosoever kills a human being for other than mans-
laughter or corruption upon earth, it shall be as if he had killed all mankind’."

v

To show that the terrorist attacks were morally unjustifiable, I have focused on the
weakest link in the purported justifications for them: any plausible purpose of the
attacks could have been achieved with much less harm to innocent civilians. This
focus on the fourth burden of proof should not be taken to suggest that the other
three burdens can be met. I do not believe that they can. In particular, it is unclear
what genuine greater good these attacks might conceivably have contributed to.
Perhaps there were some people among the victims who, in the eyes of the terrorists,
were sufficiently guilty to deserve death. But this is not enough for these attacks to
count as successful punishment operations serving an aim of focused deterrence.
The attacks were far too indiscriminate for that — both by making no effort to include
specific persons perceived as guilty and by making no effort to exclude persons who
were clearly innocent. ‘It is better that ten guilty persons escape, than that one innoc-
ent suffer’, the proverb says." To justify the attacks as punishment of guilty indi-
viduals, the terrorists would have to assert something like this: ‘It is better that ten
innocent persons be killed than that one guilty person should continue to live’. And
even then they would have to identify 337 among their victims — one in 11 for each
attack — who deserved the death penalty and whose deaths would then justify the
deaths of 3,365 innocent people as well as all the other collateral damage.

The attacks might be understood as collective punishments of a group, presumably
a country, serving the aim of deterring this country, and others, from continuing
their foreign policies relating to the Middle East. In fact, I don’t know how else to
make sense of the Bali bombing. But are such reprisal killings a good? Is it appro-
priate to punish Australia and Spain for their — let us assume: wrongful - foreign
policies by killing a random selection of their citizens? Such lopsidedly distributed
punishment of groups is known from history — from the Roman practice of decim-
ating a military unit, for example, typically for cowardice or insubordination. But
the moral implausibility of such punishments is no longer seriously contested.
Moreover, even if such a randomly biased group punishment were a good thing,
one would still need to show that this good is large enough greatly to outweigh the
harm done to innocents. These innocents include most or all of the group mem-
bers randomly selected, who may be children or youths or active opponents of their
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government’s foreign policy. And they also include those outside the targeted
group. In the Bali attack, about one-fifth of the victims were locals and another fifth
were tourists from non-target countries. In the U.S. embassy bombings, nearly 95
per cent of victims were not from the target country.

Did these attacks, or could they reasonably have been expected to, weaken Israel
or the rulers of Saudi Arabia or other disliked rulers in the Middle East, for
instance by deterring Western support? The terrorist attacks have predictably
increased, certainly in the U.S., sympathy and support for Israel: for Israel’s secur-
ity wall, settlement expansion and checkpoints in the West Bank as well as for Israel’s
policies of targeted assassinations and deadly reprisals against civilians in the occu-
pied territories and abroad (Lebanon, most recently). The attacks have greatly
increased diplomatic, financial and security support for the Middle Eastern regimes
the terrorists despise and have also increased Western tolerance for, and collabora-
tion with, these regimes’ long-standing practices of severe repression of dissent
and of Islamic dissent in particular. To be sure, the terrorists of September 11 would
have welcomed the demise of Saddam Hussein’s regime in Iraq, which their
attacks facilitated; but they would not have welcomed the way he fell, the occupa-
tion of Iraq by Western troops, or the emerging successor regime. Their attacks
predictably endangered the Taliban regime in Afghanistan, leading to its replace-
ment with a regime they would have found much less congenial. The terrorist attacks
did accelerate Western acceptance of the first acquisition of nuclear weapons by a
Muslim country.” But this acceptance was predicated on Pakistan’s military dic-
tator agreeing to a range of domestic and foreign policies that the terrorists reject
as anti-Islamic and pro-Western, including active participation in the war on ter-
ror. None of these Western reactions is surprising. And it is hard to see then what
great good did, or could have been expected to, come out of the terrorist attacks
— sufficient greatly to outweigh all the harm to innocents.

\'%

I have briefly presented my reasons for believing that the five terrorist attacks in
focus were morally unjustifiable acts of mass homicide. This conclusion could be
further disputed. Other candidate greater goods might be adduced, or modifica-
tions of my account of what a successful justification would need to show might
be proposed. A clever philosopher might be able to keep this game going a good
while longer, and I cannot anticipate, let alone respond in advance to, all the
moves such a philosopher might make.

But this is no reason for us to suspend moral judgement. These attackers and
their supporters have made clear that they take themselves to be engaged in justifiable
political violence. Their pronouncements are laden with moral and religious lan-
guage that presents their conduct as justifiable, even noble, and urges others to
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follow their example. Such statements imply a responsibility to justify their attacks.
They may not owe such a justification to just anyone. But they do owe a justi-
fication to their innocent victims and to the innocent friends and families of such
victims. And they owe a justification also to the sincere adherents of their religion,
in whose name they have attacked their targets.

Put yourself in the position of someone who is involved in planning an attack
that he foresees will kill many innocent civilians. And imagine this person to be some-
one who takes morality seriously — understanding morality broadly here as includ-
ing any religion that provides moral guidance and constraints. Such a moral person
would think very hard indeed before killing large numbers of innocent people.
He would not do this without having assured himself, up to a very high level of
confidence, that his planned action is really justifiable — in one of the ways I have
sketched or in some other way he finds compelling on reflection. For a religious
person, especially when he is about to act in the name of his religion, there is the
further need to make quite certain that he has really used his God-given capacities
to the fullest so as to reassure himself that his planned action really accords with
God’s will. For a seriously religious person, what could be more terrifying than the
possibility that one might not be careful enough and therefore make a mistake by
killing, against God’s will but in God’s name, hundreds of innocent human beings?

With the cases before us, this is not a far-fetched possibility. As bin Laden has
said, these attacks killed innocent human beings and Islam strictly forbids harm-
ing innocent human beings even in war. So it is — to put it mildly — not obvious
that these attacks are permitted, let alone that they are God’s will. Some serious
thought is certainly required for a genuinely religious person conscientiously to reach
the conclusion that these attacks accord with God’s will.

Now suppose a genuinely religious person has conscientiously reached this con-
clusion. He would want to give his reasons, at least after the fact (and thus perhaps
after his own death). He would feel a responsibility to explain to his innocent
victims and their innocent friends and relatives why he felt compelled to harm them.
He would want other Muslims not merely to follow his example, but to do so with
a full appreciation of why this really is the will of God. And, perhaps most import-
ant, he would want any mistake in his understanding of Islam to be identified and
corrected. A genuinely religious person seeks to live in accordance with God’s will,
in accordance with what his religion requires. This is distinct from seeking to live
in accordance with what one believes to be God’s will and believes to be required
by one’s religion. These two goals are distinct because of the possibility of error.
To deny this possibility is to claim infallibility for oneself. This would be hubris in
regard to morality, and blasphemy in any theistic religion."

It is true, of course, that all we have are our beliefs. We have no belief-
independent access to the truth. Still, beliefs can be more or less well founded. To
the person who seeks to live in accordance with what she believes to be God’s will,
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it does not matter whether her beliefs are well founded or not. To the person who
seeks to live in accordance with God’s will, by contrast, nothing matters more. The
more pains she takes to examine and correct her understanding and beliefs, the more
likely she is to get it right. And even when she gets it wrong nonetheless, she will
at least have done her best to get it right by making full use of the faculties and
other resources God had endowed her with.

It is then of great importance to a genuinely moral or religious person to have
a full justification for an action that he knows will kill many innocent civilians, and
also to present this justification, at least after the fact. Such a full justification will
then be examined and discussed by others whom it will help either to follow the
agent’s example conscientiously, with full appreciation of the reasons why it may
or should be followed, or else to avoid the error he had committed in good faith.

It is stunning how far the terrorists and their supporters fall short of the con-
duct of persons with genuine moral or religious commitments and scruples. They
traffic heavily in the language of morality and holiness, but there is no evidence that
they have seriously thought about what their religion requires of them. What they
give us are simple moral colorations of the world along with fervent professions of
sincerity and commitment. They do indeed seem strongly committed — after all,
many of them are willing to die for the success of their attacks. But for this com-
mitment to be a sincere commitment to Islam, there would need to be a serious
effort substantively to connect their activities and colorations to Islamic teachings.
There would need to be reflective answers to questions such as: Why is this a holy
war? Who counts as an enemy in this holy war, and why? What is one allowed to
do in a holy war to enemies and to the uninvolved? There is, and has been for cen-
turies, sophisticated treatment of such questions among Islamic scholars.' But the
terrorists and their supporters are conspicuously absent from this discourse, even
though their pronouncements and actions are highly controversial within it. They
seem to be quite unconcerned to rule out what I have called the most terrifying
possibility for a genuine believer: the possibility that one might be mistakenly killing,
in God’s name but against God’s will, hundreds of innocent human beings who,
no less than oneself, are God’s creation.

VI

I have discussed two moral failings of those involved in the five terrorist attacks. It
was wrong of them to harm large numbers of innocent civilians for no compelling
purpose. And they did wrong to perpetrate these attacks in the name of a religion
without taking great care to work out whether their religion really justifies such attacks.
Placing these two wrongs side by side, you may think that the latter pales to insigni-
ficance. But I will try to show that the latter wrong, too, is of great importance. This
discussion will also bring out the second reason why it is so very important for us
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not merely to be certain that these terrorist attacks are wrong, but also to under-
stand why they are wrong. We are in the same boat with the terrorists in the sense
that we use moral language just as they do. Our moral judgements are fallible just
as theirs are. And we have a moral responsibility, just as they do, to take great care
to ensure that the important decisions we make are not merely ones that we, however
sincerely, believe to be morally justifiable, but also ones that we can actually justify.

Moral language is all around us - praising and condemning as good or evil, right
or wrong, just or unjust, virtuous or vicious. In all too many cases, however, such
language is used only to advance personal or group interests. The speaker expresses
the narrowest judgement that allows her to score her point while avoiding any fur-
ther normative commitments that might encumber herself now or in the future.
This is quite common in politics. Politician A criticizes politician B as unethical for
accepting a free trip to a conference in Brighton courtesy of Shell Oil. Without any
further explanation of what makes B’s behaviour unethical, this is rather too easy
a way of scoring political points. B gets tarred with the label unethical, while A can
look good for her ethical concern without imposing any ethical constraints on her
own conduct. A remains at liberty, should she be found to have accepted some
free trip herself, to say that her conduct was not unethical because of its different
purpose, different destination, different sponsor, or whatever.

A’s conduct is not atypical in our culture. Many seek to take advantage of
morality to influence the sentiments and conduct of others while avoiding any inter-
ference by morality in the pursuit of their own ends. This is a moral failing, of course,
but one that may seem rather mild in comparison to horrendous crimes of violence
such as those we have discussed. And yet, this common abuse of morality is of great
importance, as we recognize when we consider it, as I will now do, from three per-
spectives: from the perspective of morality itself, from the perspective of agents,
and from the perspective of our society and culture.

The imperative to take morality seriously is not a command merely of this or
that morality, but one that any plausible morality — and again I include religions —
must make central. Though substantive in content, this central imperative flows from
understanding what it means to have, not some particular moral commitments, but
any moral commitments at all.

In rough outline we might say that the central imperative to take morality seri-
ously involves at least these three injunctions; one must try to integrate one’s moral
judgements, one’s religious beliefs and commitments, through more general moral
principles into a coherent account of morally acceptable conduct; one must work
out what this unified system of beliefs and commitments implies for one’s own life;
and one must make a serious effort to honour these implications in one’s own con-
duct and judgements.

Some agents who disregard the central imperative are ones who simply set aside
moral considerations and moral language altogether — and typically behave badly
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as a result. Let us set them aside, for they are fringe groups in the contemporary
world. Much more important and much more numerous are those who take no inter-
est in morality as such — in working out its content and living in conformity with
it — but nonetheless employ moral language to influence the sentiments and con-
duct of others. They appeal to morality in bad faith, without a sincere willingness
to work out what morality requires and thus in defiance of its central imperative.
In order to advance their own ends, they falsely present themselves as friends of
morality, as speaking on morality’s behalf. Abusing morality in this way, they are
not merely bad people, behaving badly, but unjust people, behaving unjustly.”* Such
people are the analogue to judges or police officers who use the law to advance their
own ends: a judge who decides in the name of the people, but on the basis of what
enriches himself or what advances his sectarian ideology; a police officer who
falsely arrests a young woman for his own entertainment or to prevent her from
expressing political views he dislikes. Such actions are not the worst violations of
the law. And yet, committed under colour of law, they are in one sense the most
pernicious. Similarly, acting under colour of morality — misrepresenting oneself as
motivated by a sincere commitment to morality in order to advance one’s own ends
— is not the worst violation of morality, but one that strikes at its very heart. Acting
under colour of Islam or under colour of Christianity are instances of this — acts
of supreme defiance where the agent puts himself in the place of God. The con-
tent of religion becomes whatever the agent declares it to be. The agent is not seek-
ing the guidance of his religion but merely uses its moral language to colour the
world as suits his separate purposes.

Imagine a society whose public culture is dominated by people of this sort —
trafficking heavily in moral language without any respect for morality’s central imper-
ative. In such a culture we get endless repetitions of specific moral assertions (“The
United States is the great Satan’ or “T'o withdraw our troops now would be a cow-
ardly capitulation to terrorism’), and endless repetitions of unexamined generalit-
ies (‘We must fight the infidels wherever they dishonour what is sacred’ or ‘We must
defend freedom against the enemies of freedom’). Such moral appeals are made
on all sides. But since they remain unexplicated and unjustified, there is no sub-
stantive moral debate. The political effect of all the moral language thrown around
depends then on media access and acting skills. To have an impact, one must man-
age to intone, on prime-time TV, the relevant sentences with an honest face and
a good show of profound conviction, conveying to the audience that one cares deeply
about moral considerations and is sincerely convinced that the policy one is defend-
ing is the moral policy. And to remain unencumbered with regard to other policies
one might want to defend simultaneously or in the future, one must do all this with-
out assuming any further, possibly inconvenient substantive moral commitments.

This imagined society is not so far from what we find in the real world today.
We find it in much of the Arab world. And we find it in the UK. and in the U.S.
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as well. The model also resembles current international society pretty closely.
This is not to deny that there is a great deal of serious moral discourse going on,
not merely in universities, but also within other (for instance religious) associations
and in political fora such as in some committees of the United Nations and of vari-
ous national legislatures. But the public visibility and impact of such serious moral
discourse is small and diminishing, and the political fora in which it takes place are
therefore increasingly shunned and marginalized. This may not seem like a cal-
amity comparable to terrorism. And yet, such moral corruption is, in one sense, a
more profound danger.

When moral language degenerates into just one more tool in the competitive
struggle for advantage, then this struggle becomes ultimately unconstrained. To be
sure, the power of political leaders and factions is limited by the power of other
leaders and factions, and is restricted also by procedural checks and balances. But
all these constraints are soft and flexible, themselves subject to indefinite modifica-
tion through the use of political power. In so far as political players understand
that their competitive struggle for power is always also a struggle over the rules
governing this competition, they tend to be ruthless in this competition because
there is no other long-term protection of their interests and values. This problem
is well explicated in Rawls’s discussion of a modus vivendi. Rawls’s preferred
alternative model is that of an overlapping consensus focused on firm, widely
recognized social rules to which all major groups, perhaps for diverse reasons, have
a principled moral commitment.'® But even without such an overlapping con-
sensus, there can at least be that trust among adversaries which comes from
recognizing one another as genuinely moral agents who are at least committed to
their own morality. The moral importance of avoiding a world without trust and
without shared social rules gives us further moral reasons to honour morality’s cent-
ral imperative in our applications of moral language to both domestic and inter-
national issues.

VII

We can now appreciate the promised second reason for considering it important
— even if we have not the slightest doubt — to articulate the grounds of our firm
belief that these five terrorist attacks were heinous acts; to articulate our understanding
of why these attacks are wrong, or what makes them wrong, as I have tried to do
earlier. We must do this to honour morality’s central imperative, which requires us
to elaborate and extend our moral commitments to the point where they impose
clear constraints on our own conduct. This is crucial for being moral persons, rather
than persons acting under colour of morality. And it is crucial also for being prop-
erly recognized as moral persons, as persons with genuine moral commitments that
we are willing to discuss and are determined to live up to.
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There is considerable scepticism outside the affluent West about the moral fer-
vour with which we have condemned the terrorists and prosecuted our war against
them. Occasionally, such scepticism comes with sympathy for and even celebra-
tion of the terrorists. Far more frequently, however, the sceptics share our convic-
tion that those terrorist attacks were very wrong. Their scepticism involves the
judgment or suspicion that we are moralizing in bad faith, that we are interested
in morality when this serves to win us support or sympathy or at least acquiescence,
but that we have no interest in the moral assessment or adjustment of our own con-
duct and policies.

In my view, these sceptics are essentially correct. But before presenting
some evidence to support their case, I should state clearly two points that I am not
making and in fact strongly reject. I reject the view that wrongful conduct by our
governments renders the terrorist attacks any less unjustifiable. My moral con-
demnation of such attacks is based on the harms they inflict on innocent civilians,
who do not become permissible targets for lethal attack by wrongful policies of —
even their own — governments. I also do not claim that it is impermissible for those
who are doing wrong to fight the wrongs done by others. My main point in dis-
cussing our governments’ conduct and policies is to show that our politicians take
momentous action, in our name, without any effort to apply the morality they pro-
fess in our name to decisions that cry out for moral justification. That they can get
by, comfortably, without any such effort is our fault as citizens.

Let me illustrate the point by recalling some well-known highlights of the
‘global war on terror’ (GWOT) as orchestrated by the U.S. and U.K. governments.
Central to the GWOT as they conceive it is the doctrine that the terrorist danger
justifies pervasive secrecy and disinformation towards the media and the general
public, and even towards the legislature. The suggestion was, and still is, that the
success of the war effort requires that most of this effort be exempt from public
scrutiny and that even the scope of this exemption should not be disclosed."” A
well-known and typical example is UK. Attorney General Lord Peter Goldsmith
threatening British media with criminal prosecution for reporting that President
Bush had proposed to bomb the Al Jazeera television station in peaceful Qatar."®

An early episode in the GWOT was the overthrow of the Taliban regime in
Afghanistan. In this initiative, our governments chose to rely heavily on the United
Islamic Front for the Salvation of Afghanistan. This ‘Northern Alliance’ had been
losing the civil war against the Taliban, but massive Western air support, funding,
and U.S. teams of special forces turned the situation around in its favour. Thousands
of Taliban fighters who had laid down their arms in exchange for a promise of safe
passage to their home villages in an orderly surrender negotiated with the parti-
cipation of U.S. military personnel, were instead crammed into metal shipping con-
tainers without air or water for several days. Between 960 and 3,000 of them died
in agony from heat, thirst, and lack of oxygen. Some of the survivors were shot dead
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and all bodies buried in a huge mass grave."” The commander of the Northern Alliance
forces, Abdul Rashid Dostum, later used murder and torture to intimidate witnesses
to the atrocity.”” While insisting on a full investigation of the mass graves at
Srebrenica, Western governments blocked any official inquiry into the mass grave
at Dasht-e Leili; and the mass murder of surrendering Taliban has now been
largely forgotten in most parts of the world. Implicated also in systematic and horrific
crimes against women and girls,”' Dostum currently serves as Chief of Staff to Hamid
Karzai, Commander-in-Chief of the Afghan Armed Forces.”

The U.S. and U.K. governments defended their 2003 invasion of Iraq, once again,
as a necessary component of the GWOT. But the evidence for their claims that
Saddam Hussein had weapons of mass destruction and ties to al-Qaeda was flimsy,
and these claims are now known to have been false and preparations for the inva-
sion are known to have been made well before 9/11. Hussein’s regime had been
responsible for horrendous human rights violations, including massive chemical
weapons attacks against Iragi and Iranian civilians. But these were most severe in
the 1980s when Iraq, with Western encouragement and chemicals delivered by
Western states, fought a nine-year war against Iran. At that time, our governments
were on friendly terms with Saddam Hussein — though the U.S,, eager to prolong
the war, sold weapons and intelligence to Iran as well (the ‘Iran-Contra Affair’).

The U.S. and UK. quickly took over the prisons of the regimes they had
defeated and filled them with thousands of people they had taken captive in their
war on terror. Labelled ‘unprivileged combatants’, ‘unlawful enemy combatants’ or
‘security detainees’, these people have been routinely humiliated and degraded at
will by coalition personnel: stripped naked, forced to masturbate and to simulate
sex acts, abused with dogs, shackled in excruciating positions, kicked and burned,
beaten with electric cables, hooded and deprived of human contact for months, and
tortured with electric shocks, drugs, sleep deprivation, induced hypothermia and
‘water boarding’ (simulated drowning).”*

Such abuse is partly explained by the large and increasing number of ‘moral
waivers’ that allow people with serious criminal records to join the U.S. armed forces.”*
A second contributing factor is that civilian contractors, who have played a major
role in the abuse of civilians, can act with near total impunity.” A third important
factor is that officers are virtually never prosecuted and punished, presumably to
maintain the fiction that the abuse is coincidental and not related to any policies.”®
Accounts from former prison personnel make clear that, on the contrary, much of
the abuse was systematic and deliberate, encouraged and condoned up the chain
of command,” with the objective of breaking resistance to the occupation trump-
ing any concern for protecting the innocent. This is confirmed by former U.S. Army
interrogator Tony Lagouranis who, in his Hardball interview with Chris Matthews,
estimated that 90 per cent of the people he interrogated were wholly innocent
- not merely in the technical sense of innocent until proven guilty, but really
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innocent of any armed resistance to the occupation of Iraq or any serious crime
that might conceivably justify their horrendous treatment.”® Many were arrested
for having once visited Afghanistan, for having had some association to an Islamic
charity with suspected links to terrorists or their sympathizers, or even to help extract
information from an incarcerated relative.

There are many facilities outside of Afghanistan and Iraq where perceived
enemies of the West are held indefinitely. Best known among these is the U.S.-
operated compound at Guantdnamo Bay, Cuba. United Nations officials have been
trying to inspect this prison since it opened in 2002, but have declined the option
to visit without full access and the opportunity to conduct private interviews with
detainees.”” The U.S. Defense Department has been compelled by the judiciary to issue
a list of the people it has been holding at Guantinamo Bay, and several people released
from there have provided graphic accounts of how prisoners are treated.*

The U.S. government asserts that the prisoners it holds at Guantdnamo Bay are
not entitled to Geneva Convention protections®' and intends to try them by military
commissions. But the U.S. Supreme Court overruled the government on both counts,
emphasizing the severe flaws of the constituted military commissions:

The accused and his civilian counsel may be excluded from, and precluded from
ever learning what evidence was presented during any part of the proceeding that
either the Appointing Authority or the presiding officer decides to ‘close’. .. [N]ot
only is testimonial hearsay and evidence obtained through coercion fully admissible,
but neither live testimony nor witnesses’ written statements need be sworn.”

The Court concluded that trial by military commission, as envisioned, violates
both the Geneva Conventions and the U.S. Uniform Code of Military Justice, whose
article 36(b) requires that all pre-trial, trial and post-trial procedures must be uni-
form with those applied to crimes allegedly committed by U.S. military personnel.*’
The Court also found that trial by military commission as contemplated violates
Article 3, common to all four Geneva Conventions, which requires that any pun-
ishments inflicted must be pursuant to a judgment pronounced by a regularly
constituted court affording all the judicial guarantees which are recognized as
indispensable by civilized peoples’.** In response to the Court’s decision, the U.S.
Congress has since passed the Military Commissions Act attempting to reinstate
trial by military commission in a modified form.*® Whether this legislation will sur-
vive impending Supreme Court scrutiny remains to be seen.*

Coalition forces have also maintained secret detention facilities around the world,
reportedly in Jordan, Pakistan, Qatar, Thailand, Uzbekistan, various locations in
Eastern Europe, and on the British island of Diego Garcia.”’ At these ‘black sites’
our governments are imprisoning so-called ghost detainees — unknown numbers
of unknown persons for unknown reasons under unknown conditions. Our govern-
ments are telling us that nothing untoward is going on at such sites. But it would
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be irrational and irresponsible to trust that basic human rights are being respected
in locations no one else has access to when such rights are not being respected in
locations from which a fair amount of information is leaking out. Common sense
suggests that, once persons have been caught in the secret prison system, their
captors are reluctant to release them even when they become convinced of their
innocence. Wholly unaccountable for their actions, these captors much prefer
innocent persons to remain missing indefinitely over their resurfacing with infor-
mation about conditions in the secret facilities and possibly with knowledge
that might be used to identify particular torturers, interrogators, or collaborating
doctors.

The U.K. is of course the main ‘partner country’ in this system of secret deten-
tion and torturous interrogation whose victims have no rights of any sort. U.K. officials
sit with their U.S. counterparts on the Joint Detention Review Board in Iraq, U.K.
officials have participated in coercive interrogations, and UK. officials have asserted
that human rights law does not bind U.K. forces in Iraq.” The U.S. government
relied, in the first few years of the GWOT, on a 50-page memorandum signed by
Assistant Attorney General Jay S. Bybee. This memorandum comments at length
on the legal obligations of U.S. military personnel under the International Covenant
on Civil and Political Rights and the Convention Against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment — both ratified by the U.S. — and
under implementing national legislation. Appealing to a Reagan administration pre-
cedent, Bybee reiterates nine times that the word ‘torture’ covers only the ‘most
extreme’ forms of physical and mental harm which result in ‘excruciating and agoniz-
ing’ pain, such as ‘the needle under the fingernail, the application of electric shock
to the genital area, the piercing of eyeballs™:

Where the pain is physical, it must be of an intensity akin to that which accom-

panies serious physical injury such as death or organ failure. Severe mental pain requires

suffering not just at the moment of infliction, but it also requires lasting psycho-
logical harm, such as seen in mental disorders like posttraumatic stress disorder

... Because the acts inflicting torture are extreme, there is [a] significant range of

acts that though they might constitute cruel, inhuman, or degrading treatment or

punishment fail to rise to the level of torture.*

The Bybee memo also asserts that, even when torture in this narrow sense is
used, ‘necessity or self-defense could provide justifications that would eliminate any
criminal liability” and that judicial review of ‘interrogations undertaken pursuant
to the President’s Commander-in-Chief powers may be unconstitutional’.* In
plain language: most extreme forms of punishment are not extreme enough to count
as torture. Even the infliction of clear-cut torture is justifiable by appeal to neces-
sity or self-defence. And even if clear-cut torture is not so justifiable, the courts have
no power to stop it when it is ordered by the president.
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The Bybee memo was superseded by a memo signed by Acting U.S. Assistant
Attorney General Daniel Levin on 30 December 2004, stating that ‘we have
reviewed this Office’s prior opinions addressing issues involving treatment of detainees
and do not believe that any of their conclusions would be different under the
standards set forth in this memorandum’* The main change from the Bybee
memo is that the second and third lines of defence are now declared superfluous:
because the president has directed U.S. personnel not to engage in torture, it is unnec-
essary to consider whether torture is justifiable and whether the courts have the
authority to stop torture ordered by the president. The memo reiterates at great
length that only the most extreme forms of inhuman and degrading treatment should
count as torture. It thereby follows the Bybee memo in ignoring that what the U.S.
has signed and ratified is a convention against torture and other cruel, inhuman, or
degrading treatment or punishment, and in ignoring as well that the U.S. has signed
and ratified the Geneva Conventions whose common Article 3 prohibits not only
torture but also ‘cruel treatment’ and ‘outrages upon personal dignity, in particu-
lar humiliating and degrading treatment’.” This article is common to all four
Geneva Conventions, and its application can therefore not be refuted by claiming
that detainees fail to qualify as prisoners of war.**

Among the treatments coalition partners use and officially classify as accept-
able are:

Long Time Standing: This technique is described as among the most effective.
Prisoners are forced to stand, handcuffed and with their feet shackled to an eye bolt
in the floor for more than 40 hours. Exhaustion and sleep deprivation are effective
in yielding confessions.

The Cold Cell: The prisoner is left to stand naked in a cell kept near 50 degrees F.
Throughout the time in the cell the prisoner is doused with cold water.

Water Boarding: The prisoner is bound to an inclined board, feet raised and head
slightly below the feet. Cellophane is wrapped over the prisoner’s face and water is
poured over him. Unavoidably, the gag reflex kicks in and a terrifying fear of
drowning leads to almost instant pleas to bring the treatment to a halt.*

Another instrument in our war on terror is ‘extraordinary rendition’ in which
persons are transferred, without any legal process, to regimes known to practice
even more severe forms of torture. According to former CIA officer Robert Baer,
the CIA captures individuals it suspects of ties to terrorism and puts them on a plane.
‘The ultimate destination of these flights are places that, you know, are involved in
torture ... If you send a prisoner to Jordan, you get a better interrogation. If you
send a prisoner, for instance, to Egypt, you will probably never see him again, the
same way with Syria’.** Maher Arar, software engineer and Canadian citizen, was
fortunate enough to be seen again. Coming from Tunis and headed for Montreal,
he was detained during a stop-over at John F. Kennedy Airport and delivered to
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Syria where he was held in solitary confinement and brutally tortured on a regular
basis. He was released more than a year after his arrest, completely cleared of any
terrorism charges by a Canadian commission of inquiry.”” The U.S. ambassador to
Canada, Paul Cellucci, commented that ‘the U.S. government will continue to deport
Canadian citizens to third countries if they pose a risk to American national secur-
ity’.*® Khaled el-Masri, a German citizen abducted by the CIA while vacationing
in Macedonia, also resurfaced after five months of detention in Afghanistan where
he was shackled, beaten, and injected with drugs. He was released somewhere
in Albania when his captors realized that his abduction was a case of mistaken
identity.*

With regard to ghost detainees and extraordinary renditions, typically no infor-
mation is provided to family members of missing persons, to the general public, or
even to U.S. or UK. legislators about who is being detained, where, for how long,
and under what conditions. People are being disappeared in the way people used
to be disappeared in Latin America under the military dictatorships of the 1970s
and 1980s. And even when the detention of specific persons by U.S. or UK. per-
sonnel is known to their relatives and friends, the latter are often unable to obtain
further information. They do not know whether their loved ones are alive or dead
and, if alive, where they are being held, by whom, and how they are being treated.
The pictures from coalition-run prisons such friends and relatives can see in the
mass media — much more frequently abroad than in our own countries — cannot
contribute to their peace of mind. And these pictures cast a terrible light on our
words, such as these spoken on the occasion of the U.N. International Day in Support
of Victims of Torture: “The victims often feel forgotten, but we will not forget them.
America supports accountability and treatment centres for torture victims ... We
stand with the victims to seek their healing and recovery, and urge all nations to
join us in these efforts to restore the dignity of every person affected by torture’.*’

As with regard to the terrorist attacks, we should ask whether all this barbarity,
much of it inflicted on innocents, is really necessary to protect our societies from
terrorist attacks. Would we be worse protected and, if so, by how much, if we did
not transfer suspects to notorious torture countries? Would we be worse protected
and, if so, by how much, if we allowed judicial oversight involving at the very least
a public record of who has been detained as well as an opportunity for prisoners
to communicate with independent doctors and lawyers? Reflection on these ques-
tions suggests that the barbarity of our response to the terrorist attacks may well
be counter-productive by inciting more terrorism than it deters.”

VIII

What is remarkable is that our governments show so little interest in justifying,
in moral terms, the great harms they are clearly inflicting on innocent persons. Of
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course, they traffic heavily in moral and specifically religious rhetoric, on both sides
of the Atlantic. But is there any evidence that those who design and implement coali-
tion methods in the global war on terror have thought carefully about their moral
justifiability? Such serious reflection is what they would engage in if they were
genuinely concerned that their conduct - or let me say, our conduct, for they are
acting as our elected representatives in our names — be morally justifiable. And had
they engaged in such serious moral reflection and convinced themselves that these
methods are indeed morally justifiable under existing conditions, would they not
want this justification to be publicly known so that we all can appreciate that what is
being done in our names is, appearances notwithstanding, really morally justifiable?

The conduct of our politicians is better explained by their desire to act under
colour of morality. This requires no more than the bald assertion that we are doing
the right thing, presented in appealing tones of sincerity and commitment. What
is most astonishing here again is that our politicians get away with this so easily.
This is astonishing not merely in the GWOT case here under discussion, but in
U.S. and UK. foreign policy more generally.

In the 1990s, the United Nations maintained a stringent regime of economic
sanctions against Iraq. These sanctions greatly reduced access to foodstuffs and
medicines for poor Iraqis and further degraded Iraq’s heavily damaged infrastruc-
ture, preventing the provision of electricity, water and sanitation with devastating
effects on the incidence of contagious diseases. Madeleine Albright, then U.S.
ambassador to the U.N., defended the sanctions regime on 60 Minutes:

Lesley Stahl: We have heard that a half a million children have died. I mean, that’s
more children than died in Hiroshima . .. Is the price worth it?

Albright: 1 think this is a very hard choice, but the price — we think the price is worth
it...It is a moral question, but the moral question is even a larger one. Don’t we
owe to the American people and to the American military and to the other coun-
tries in the region that this man [Saddam Hussein] not be a threat?

Stahl: Even with the starvation?

Albright: 1 think, Lesley, it is hard for me to say this because I am a humane per-
son, but my first responsibility is to make sure that United States forces do not have
to go and re-fight the Gulf War.*

The interviewer left it at that, and the remarks drew scant media attention in the
U.S. and Europe and were not noted in Albright’s Senate confirmation hearings
for Secretary of State that same year. The remarks were much reported and dis-
cussed in the Arab world, however, and apparently motivated at least one of the
terrorists involved in the attacks described above.” In her biography, Albright expresses
deep regret about her remarks: ‘Nothing matters more than the lives of innocent
people. I had fallen into a trap and said something that I simply did not mean”.**

But if nothing matters more than the lives of innocent people, then why were

these very severe sanctions continued without regard to their effects on Iraqi
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civilians? Despite considerable variation in the estimates, it was clear from the start
that the sanctions health impact on Iragi civilians would be devastating.>* The most
careful studies I have found are Richard Garfield’s, who estimates that mortality
among children under S rose from about 40-45 per 1,000 in 1990 to about 125
per 1,000 during 1994 -99 and stresses that many of the surviving children sustained
lasting damage to their health.* Garfield estimates excess deaths among children
under S at around 3,000 per month for the 1991-2002 period, with a confidence
interval of 343,900 to 525,400 deaths for this entire period.*’

In 1998, Denis Halliday, co-ordinator of humanitarian relief to Iraq and
Assistant Secretary-General of the United Nations, resigned after thirty-four years
with the U.N. Explaining his resignation, he wrote: ‘T am resigning, because the pol-
icy of economic sanctions is totally bankrupt. We are in the process of destroying
an entire society. It is as simple and terrifying as that . . . Five thousand children are
dying every month...I don’t want to administer a programme that results in
figures like these’. ** He added in an interview: ‘T had been instructed to implement
a policy that satisfies the definition of genocide: a deliberate policy that has effect-
ively killed well over a million individuals, children and adults. We all know that
the regime, Saddam Hussein, is not paying the price for economic sanctions; on
the contrary, he has been strengthened by them. It is the little people who are
losing their children or their parents for lack of untreated water. What is clear is
that the Security Council is now out of control, for its actions here undermine its
own Charter, and the Declaration of Human Rights and the Geneva Convention.
History will slaughter those responsible’.*” In 2000, Halliday’s successor, Hans von
Sponeck, also resigned, after thirty-two years of U.N. service, while harshly critic-
izing the sanctions regime as well as the dishonesty of the relevant officials in the
Blair and Clinton governments.” Jutta Burghardt, director of the U.N. World
Food program in Iraq, also resigned for the same reasons.®!

Nothing matters more than the lives of innocent people. Most of us would agree
with Albright on this point. Most of us would also agree that her, and our, first respons-
ibility is to our own country. And most of us endorse these two commitments in
such a shallow way that, like Albright, we do not even notice the tension. Then,
when a choice must be made between promoting the interests of our country —
our government, citizens or corporations — and those of innocent people abroad,
we routinely prioritize the former without so much as examining the cost that our
choices will impose on the lives of the innocent.

In this spirit, the U.S. and U.K. governments have stated that they do not track
civilian deaths in the aftermath of their invasions and occupations of Afghanistan
and Iraq.” And in the same spirit our governments press their favoured economic
rules and policies upon the rest of the world. Structural adjustment programmes
required by the IMF have deprived millions of African children of elementary school-
ing.” Protectionist trade barriers are unfairly depriving poor populations of a
decent livelihood.* Loans and arms sales are keeping brutal and corrupt rulers in
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power in developing countries, and lax banking laws facilitate massive embezzle-
ment by these countries’ public officials.* Intellectual property rights mandated by
the WT'O cut off hundreds of millions of poor patients worldwide from cheap generic
medicines.” In these cases and many more, our politicians take momentous
action, in our name, without any effort to apply the morality they profess in our
name to decisions that cry out for moral justification. Their bald assurances that
their conduct is alright, morally, are accepted by the vast majority of citizens who
are similarly inclined to avoid further thought about how our ‘first responsibility’
to benefit our own might be constrained by the interests of innocent people
abroad. It appears that, outside a few insulated fora, the distinction between what
is morally right and what is believed and proclaimed to be so has all but collapsed.
This is a disastrous flaw in our public culture — one that, quite apart from its horrific
effects, fundamentally undermines our ambition to be a civilization that strives for
moral decency.

Notes

*

This lecture was given in Oxford on 24 February 2006. I am grateful for written com-
ments and suggestions I received from Kieran Donaghue, Jeff McMahan, Chris Miller,
Rekha Nath, Matt Peterson, Michael Ravvin, Ling Tong, Leif Wenar and Andrew
Williams.

1 See Erica Frank, ‘Funding the public health response to terrorism’, British Medical Jour-
nal 331 (2005), 526-7, arguing that recent shifts of public funds into counter-terrorist
efforts have a large negative impact on morbidity and mortality from natural disasters
and common medical conditions, and Nick A. Wilson and George Thomson, ‘Deaths
from International Terrorism Compared With Road Crash Deaths in OECD Countries’,
Injury Prevention 11 (2005), 332-3.

2 The Global Fund to Fight AIDS, Tuberculosis and Malaria, ‘Current Grant Com-
mitments and Disbursements’, 31 January 2008, available at www.theglobalfund.org/
en/funds_raised/commitments.

3 Amy Belasco, The Cost of Iraq, Afghanistan, and Other Global War on Terror Operations
Since 9/11, Congressional Research Service Report for Congress (Washington, DC: Library
of Congress, 2006), available at www.fas.org/sgp/crs/natsec/RL33110.pdf.

4 This is not a pitch for censorship, of course, but for responsible and intelligent jour-
nalism and reporting.

S A considerable diversity of Western responses should, however, be noted. See Dirk
Haubrich, ‘Civil Liberties in Emergencies’, in Governments of the World: A Global Guide
to Citizens’ Rights and Responsibilities, ed. C. Neal Tate, vol. 1 (Farmington Hills, MI:
Macmillan Reference, 2006), 199-2085.

6 John Rawls, A Theory of Justice (Cambridge, MA: Harvard University Press, 1999),
§9.

7 Later, Voinarovski declares with respect to the planned assassination of Admiral

Dubasov, the Governor-General of Moscow, that ‘if Dubasov is accompanied by his wife,

I shall not throw the bomb’ (Albert Camus, The Rebel: An Essay on Man in Revolt, tr. Anthony
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Bower (New York: Vintage, 1956), 140; Richard B. Spence, Boris Savinkov: Renegade
on the Left (Boulder, CO: East European Monographs, 1991), 45f.). Savinkov similarly
opposes an attempt to kill Dubasov on the St. Petersburg—Moscow Express on the ground
that ‘if there were the least mistake, the explosion could take place in the carriage and
kill strangers’ (The Rebel, 140). Later, when escaping from a Czarist prison, the same
Savinkov reportedly ‘decides to shoot any officers who might attempt to prevent his flight,
but to kill himself rather than turn his revolver on an ordinary soldier’ (ibid.).
Thomas Pogge, ‘Historical Wrongs: The Other Two Domains’, Justice in Time:
Responding to Historical Injustice, ed. Lukas Meyer (Baden-Baden, Germany: Nomos,
2004).

Interview with Osama bin Laden, Daily Ummat (Karachi), 28 September 2001; frequently
reprinted, e.g. at www.robert-fisk.com/usama_interview ummat.htm.

Qur’an 5:32.

In the formulation of Sir William Blackstone: Commentaries on the Laws of England, fac-
simile of 1% edn. 1765-69 (Chicago: University of Chicago Press, 1979), Book IV, 352.
On 22 September 2001, George W. Bush waived the so-called Pressler Amendment,
which had blocked most military and economic aid to Pakistan on account of this coun-
try’s nuclear weapons programme. See Robert S. Norris, William M. Arkin, Hans M.
Kristensen and Joshua Handler, ‘Pakistan’s Nuclear Forces, 2001’, Bulletin of the Atomic
Scientists 58.1 (January 2002), www.accessmylibrary.com/coms2/summary 0286-
24952646 ITM.

It might be objected that the possibility of error might not be a serious possibility in
some cases. In the case of Moses, perhaps, when God appeared to him, or in the cases
of Jesus or Mohammed or even their immediate followers or disciples. It is well to recall
then that Mohammed, the final prophet according to Islamic teaching, lived some four-
teen hundred years ago. So the possibility of errors in understanding the Divine will as
revealed by Muhammad is certainly a real possibility in our time, as the diversity of schools
and interpretations amply confirms. Exempting oneself from this possibility would be
to claim the status of prophet for oneself or for some contemporary from whom one is
receiving direct instruction.

See, for example, Khaled Abou El Fadl, ‘Islam and the Theology of Power’, Middle East
Report 221 (2001), 28-33.

Thomas Pogge, Justice’, in Encyclopedia of Philosophy, ed. Donald M. Borchert, 2" edn.
(Farmington Hills, MI: Macmillan Reference, 2006).

16 John Rawls, Political Liberalism, 2** edn. (New York: Columbia University Press,

17

2005), lecture 4.

In 2005, the FBI issued 47,211 national security letter (NSL) requests requiring busi-
nesses to turn over private data about their customers. The Justice Department’s pub-
lic report stated that the FBI issued 9,254 NSL requests in calendar year 2005. “The
number of NSL requests we identified significantly exceeds the number reported in the
Department’s first public annual report on NSL usage, issued in April 2006, because
the Department was not required to include all NSL requests in that report’ (‘A Review
of the Federal Bureau of Investigation’s Use of National Security Letters’, Department
of Justice Office of the Inspector General, March 2007, p. xix, www.usdoj.gov/oig/
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special/s0703b/final.pdf). See also American Civil Liberties Union, Hundreds of New
Documents Reveal Expanded Military Role in Domestic Surveillance (14 October 2007),
www.aclu.org/safefree/nationalsecurityletters/32145prs20071014.html.

Kevin Maguire and Andy Lines, ‘Exclusive: Bush Plot to Bomb His Arab Ally’, Mirror,
22 November 2005, www.mirror.co.uk/news/tm_objectid=16397937&method=
full&siteid=94762&headline=exclusive—bush-plot-to-bomb-his-arab-ally-name_ page.html;
and CNN, Critique of Worldwide Media Coverage, aired 26 November 2005, http://
transcripts.cnn.com/TRANSCRIPTS/0511/26/i_c.01.html. The U.S. had bombed
Al Jazeera stations twice before: 2001 in Kabul and 2003 in Baghdad, killing one
reporter.

See Babak Dehghanpisheh, John Barry and Roy Gutman, “The Death Convoy of
Afghanistan’, Newsweek, 26 August 2002, www.globalpolicy.org/security/issues/
afghan/2002/0826memo.htm, reporting on the surrender at Konduz of 25 November
2001; Physicians for Human Rights, Preliminary Assessment of Alleged Mass Gravesites
in the Area of Mazar-I-Sharif, Afghanistan (Boston and Washington: 2002), www.physi-
ciansforhumanrights.org/library/documents/reports/report-massgraves-afghanistan.pdf,
and the documentary film Afghan Massacre: The Convoy of Death (2002), directed by
Jamie Doran, www.informationclearinghouse.info/article3267.htm.

Valerie Reitman, ‘U.N. Probes Claims of Violence Against Afghan Witnesses: Reports
of Torture and Killings are Tied to Case of Dead Taliban Fighters’, Los Angeles Times,
15 November 2002, A13. Rory McCarthy, ‘U.S. Afghan Ally “tortured witnesses to
his war crimes”’, Guardian, 18 November 2002, www.guardian.co.uk/international/
story/0,3604,842082,00.html.

David Filipov, ‘Warlord’s Men Commit Rape in Revenge Against Taliban’, Boston
Globe, 24 February 2002, Al. The rapes targeted the Pashtun community from which
the Taliban had derived much of their political support.

Andrew North, ‘Dostum Gets Afghan Military Role’, BBC News, 2 March 2003, avail-
able at www.news.bbe.co.uk/2/hi/south asia/4308683.stm. On the evolution of the
situation in Afghanistan generally, see reports by Amnesty International (www.
amnestyusa.org/countries/afghanistan/ reports.do) and Human Rights Watch, Fatally
Flawed: Cluster Bombs and Their Use by the United States in Afghanistan (2002),
www.hrw.org/reports/2002/us-afghanistan; ‘Killing You is a Very Easy Thing for Us’:
Human Rights Abuses in Southeast Afghanistan (July 2003), www.hrw.org/reports/
2003 /afghanistan0703; 'Enduring Freedom’: Abuses by U.S. Forces in Afghanistan
(March 2004), www.hrw.org/reports/2004/afghanistan0304; Afghanistan: Killing and
Torture by U.S. Predate Abu Ghraib (20 May 2005), www.hrw.org/english/docs/
2005/05/20/afghan10992.htm. See also Uranium Medical Research Center, UMRC’s
Preliminary Findings from Afghanistan and Operation Enduring Freedom (April 2003),
www.umrc.net/os/downloads/AfghanistanOEF.pdf, foreseeing ‘a potential public health
disaster for Afghanistan’ from massive coalition use of non-depleted uranium in bombs
and missiles.

Coalition personnel took hundreds of photographs and video clips of the abuses they
inflicted on their captives; the most horrific ones were never published, but shown
at closed hearings to members of the U.S. Congress. See Marian Wilkinson, ‘Photos
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Show Dead Iragis, Torture and Rape’, Age, 14 May 2004, www.theage.com.au/
articles/2004/05/13/1084289818093.html; Neil Mackay, ‘Iraq’s Child Prisoners’,
Sunday Herald (Glasgow), 1 August 2004, www.globalpolicy.org/security/issues/iraq/
attack/law/2004/0801 childprison.htm, reporting over 100 children in coalition custody,
subjected to rape and torture; Deborah Pearlstein and Priti Patel, Behind the Wire (New
York: Human Rights First, 2005), www.humanrightsfirst.org/us_law/PDF/behind-
the-wire-033005.pdf; Human Rights Watch, Leadership Failure: Firsthand Accounts of
Torture of Iraqi Detainees by the U.S. Army’s 82" Airborne Division (September 2005),
www.hrw.org/reports/2005/us0905 and ‘U.S. Operated Secret “Dark Prison” in Kabul’,
Human Rights News, 19 December 2005, www.hrw.org/english/docs/2005/12/19/
afghan12319.htm; Amnesty International, United Kingdom Human Rights: A Broken Promise
(23 February 2006), http://web.amnesty.org/library/Index/ ENGEUR450042006, and
Beyond Abu Ghraib: Detention and Torture in Iraq (6 March 2006), www.web.amnesty.org/
library/index/engmde140012006; Eric Schmitt and Carolyn Marshall, “Task Force 6-26:
Inside Camp Nama. In Secret Unit’s “black room”, a Grim Portrait of U.S. Abuse’, New
York Times, 19 March 2006, Al, available at http://select.nytimes.com/gst/abstract.
html?res=F30617FC34550C7A8DDDAA0894DE404482. In addition to such wide-
spread re-creational torture, there were more official torture sessions which, as recently
emerged, were videotaped by the CIA. This videotaping was kept secret from the
September 11 Commission, whose chairmen now feel betrayed by the CIA (Mark
Mazzetti: °9/11 Panel Study Finds That C.I.A. Withheld Tapes’, New York Times, 22
December 2007, available at www.nytimes.com/2007/12/22/washington/ 22intelhtml).
At least a few hundred hours of these video recordings were destroyed in 2005 despite
various court orders requiring such evidence to be preserved (Matt Apuzzo, Judge wants
details on destroyed CIA videotapes’, Miami Herald, 24 January 2008, available at
www.miamiherald.com/guantanamo/story/392496.html).

Rick Maze, ‘Rise in Moral Waivers Troubles Lawmaker’, Navy Times, 20 February 2007,
available at www.navytimes.com/news/2007/02/apWaivedRecruits070213/. In 2006,
20 per cent of army recruits, over 50 per cent of marine recruits, 18 per cent of navy
recruits, and 8 per cent of air force recruits needed moral waivers to enlist (Lolita
C. Baldor, ‘Military grants more waivers to recruits’, ABC News, 21 April 2008,
http://abcnews.go.com/Politics /wireStory?id=4695 168).

Tens of thousands of private security contractors have enjoyed official immunity
from prosecution in Iraqi courts (under Order 17, passed by the U.S.-led Coalition
Provisional Authority in 2004) and de facto immunity in U.S. courts. Such contractors
working for Blackwater have killed dozens of unarmed and non-threatening civilians,
and contractors employed by Titan and CACI were prominently involved in the Abu
Ghraib abuses, including the rape of a minor in the presence of U.S. military person-
nel. See Human Rights First, Private Security Contractors at War: Ending the Culture of
Impunity (2008), at www.humanrightsfirst.info/pdf/08115-usls-psc-final.pdf. The U.S.
Congress finally curtailed the de facto immunity of contractors in October 2007.
The Iraqi government moved a few weeks later to end their official immunity. See the
Human Rights Watch briefing at www.hrw.org/english/docs/2004/05/05/iraq8547_txt.
htm.
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The highest-ranking officer convicted was an Army Captain found guilty of kicking
detainees and of staging a mock execution. He was sentenced to 45 days in jail. See Eric
Schmitt, ‘Iraq Abuse Trial Is Again Limited to Lower Ranks’, New York Times, 23 March
2006, available at www.nytimes.com/2006/03/23/politics/23abuse.html. See also the
chapter on investigative failures in By the Numbers: Findings of the Detainee Abuse and
Accountability Project, at www.hrw.org/reports/2006/ct0406/.
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interrogator Damien Corsetti, available in English at www.informationclearinghouse.info/
article18901.htm.
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www.ararcommission.ca/eng/AR_English.pdf. In another case, a British resident was
rendered by the CIA to Morocco for 18 months of torture (including the cutting of his
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David Miller

Response to Thomas Pogge

Thomas has given us a challenging lecture and essay on terrorism, and the war against
it. Like everything he writes, it is notable for its lucidity, directness and conviction.
His criticisms cut deep, and they are directed even-handedly at both sides - at the
terrorists who wantonly destroy lives without even asking themselves what could
justify their deeds, and at Western governments and their agents who in the name
of forestalling terror commit gross violations of human rights. Both parties, he argues,
use moral language to vindicate their conduct, but they use it insincerely, because
they make no serious attempt to explain how the principles they claim to stand for
apply to that conduct. Nor can either side excuse itself by appeal to what the other
is doing: the behaviour of Western governments, in the Middle East and elsewhere,
is not sufficient to justify or excuse terrorist attacks like those that occurred on 9/11
or 7/7, but nor are these attacks sufficient to justify or excuse the treatment meted
out to suspected terrorists by the U.S. and U.K. governments, among others — hold-
ing them indefinitely without trial, transferring them to countries known to practise
torture and so forth.

So, a plague on both your houses: it is hard to disagree with the main charges
that Thomas brings. But is he right to be quite so even-handed in his criticisms?
Is there nothing that can be said in defence of the Western response to terrorism?
I want to address this by looking first at how Thomas understands the particular
form of terrorism that concerns him, and the reaction it has provoked among cit-
izens in the countries where the attacks have occurred. Initially he seems inclined
to explain this reaction in terms of the interests of the news media, who see ter-
rorist attacks as attention-grabbing, and of leading politicians, who can use the new
climate of fear to enhance their states’ prestige and freedom of manoeuvre inter-
nationally. But he sees that there is more to it than this. Ordinary citizens regard
these attacks as ‘exceptionally heinous’, and Thomas does not think they are
wrong to believe this. But why are they so heinous? According to Thomas, because
acts that inflict serious harm on people can only be justified by showing that they
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are necessary means to some greater good — and ‘necessary’ implies that all of the
killing and wounding involved were unavoidable. But in the case of these attacks
no attempt was made to spare the lives of innocent people — no warnings were given,
there was no thought of timing the attacks so that fewer lives were lost. This is in
contrast to some earlier terror campaigns, such as those of the IRA, where attempts
were made to minimize harm to civilians.

One could sum this up by saying that, in Thomas’s eyes, these terrorists have
made a serious error in moral arithmetic. In principle, it may be justifiable to inflict
harm on a small number of people for the greater good of a much larger number
— even to kill the few to save many more lives, if there is no alternative (Thomas
is neither a strict deontologist nor a strict consequentialist). But the terrorists made
no attempt to carry out this calculation. If they had, they would have seen imme-
diately that the end they sought did not justify the means. The same is true of the
Western response to terrorism: Western governments have never seriously tried
to show that internment and other anti-terrorism policies are necessary means to pre-
vent and deter future acts of terror. They too have failed the moral arithmetic test.

But we may wonder whether this is the right way to understand, not terrorism
generally, but the particular form of Islamic-inspired terrorism that has provoked
Thomas’s reflections. Perhaps what we are witnessing is not so much a serious fail-
ure of moral arithmetic as a rejection of the whole moral outlook that lies behind
that arithmetic, in particular the idea of the equal value of all human lives. Perhaps,
for the terrorists, the harms that they inflict on their victims simply don’t count;
so there is no need to justify the attacks in the way that Thomas assumes. The only
question that needs to be asked, from their point of view, is whether the attacks
serve or set back the general cause on whose behalf they are launched (forcing the
U.S. to withdraw from the Middle East, forcing Israel to withdraw from Palestinian
lands, etc.).

This interpretation assumes that the terrorists are acting on a certain understanding
of Islamic doctrine, and what may be done in the name of Islam to unbelievers.
Thomas argues that the terrorists have made no serious attempt to engage in reli-
gious discourse about what God commands in relation to killing and harming innoc-
ent human beings. This may be true, but in a way it misses the point. Even if the
people who commit these acts have not immersed themselves in the study of the
Qur’an and the interpretive writings that come after it, there are others who have
and who are willing to offer advice. As is well known, different schools of Islam reach
very different conclusions on these matters. But one influential strand, usually labelled
Revivalist Islam, has developed a doctrine of jihad that allows the killing of innoc-
ent civilians when this is part of a defensive war against non-Muslims who are occu-
pying or attacking Muslim lands. Among the arguments used are that the defence
of Islam simply trumps all other considerations; and that the killing of non-Muslims
is anyway a matter of moral indifference.
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If these are indeed the ideas that the terrorists are acting upon, then there is a
deeper sense in which their actions are ‘exceptionally heinous’. They are not merely
careless in their moral arithmetic, or negligent in discovering what their religious
duty prescribes; they are acting consistently on a doctrine that denies that their vic-
tims have moral standing. In other words, they reject the idea that all human beings
are endowed with human rights that protect them, morally, from certain kinds of
harm. How should liberals react when they have to confront people who hold such
views? Must they continue to treat them according to standard liberal principles?
The answer is not obvious. One response is suggested by a passage from John Locke’s
Second Treatise of Government in which he considers the state of war:

One may destroy a Man who makes War upon him, or has discovered an Enmity
to his being, for the same Reason, that he may kill a Wolf or a Lyon; because such
Men are not under the ties of the Common Law of Reason, have no other Rule,
but that of Force and Violence, and so may be treated as Beasts of Prey, those dan-
gerous and noxious Creatures, that will be sure to destroy him, whenever he falls
into their Power.'

In other words: the key question is whether someone is subject to ‘the ties of the
Common Law of Reason’, which for Locke meant recognizing human equality, and
the universal reach of natural law and natural rights. If someone exempts himself
from those ties, he is no better than a beast, and it is perfectly permissible to try to
destroy him. He forfeits the protection of his human rights; our duty to respect such
rights only extends to those who remain within the boundaries of ‘the Common
Law of Reason’.

Many liberals would dissent from this view. They would argue that human rights
are inalienable, and therefore retained even by those who declare indiscriminate
war on their fellow human beings. Perhaps they would allow that such rights can
be infringed in immediate self-defence — you may kill the suicide bomber if that is
the only way to prevent him from killing you and many others. But unlike Locke,
they would not agree that once someone has ‘discovered an Enmity to your being’
you may take whatever measures are necessary to destroy him. It is not clear to me
exactly where Thomas stands on this question. He is not an absolutist. He allows
that people may legitimately be killed in the course of resisting a brutally aggress-
ive state. Yet he is convinced that actions taken by Western states in the course
of the war on terror, in prisons and detention centres, for example, are morally
unjustified. How can he be so certain?

We should distinguish two reasons for condemning the treatment of people who
are being detained and interrogated in these places. One is that many of those held
are perfectly innocent, having been taken on the basis of false information, or
simply the bad luck of being in the wrong place at the wrong time. Thomas at times
seems to suggest that everyone currently being held in Guantdnamo Bay and else-
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where is innocent, which is highly implausible, but he is clearly on strong ground
in pointing out that the absence of proper legal procedures in these facilities has
meant that many innocent people have been held for long periods in intolerable
conditions. The other reason is that, regardless of what these people have done, or
the risks they would represent if released, it is immoral to use the various inter-
rogation techniques and other forms of treatment that he describes. Suppose,
though, that some of those captured are terrorists who acknowledge no moral con-
straints themselves in their dealings with infidels. Is it obvious that they are owed
the same respect for their human rights as others who are genuinely innocent, or
should we follow Locke and say that they may be treated as ‘Beasts of Prey, those
dangerous and noxious Creatures’?

Liberals often pride themselves on the fact that they are willing to treat others
with respect for their human dignity even when this respect is not reciprocated.
This is the moral high ground, and it is easiest to occupy when you are in no immin-
ent danger yourself from the Wolves and Lyons. I do not criticize Thomas for draw-
ing our attention, in such a telling way, to the violations of human rights that have
been carried out in our name and for which we bear the final responsibility (since
we have elected the governments that authorized them). It is important that these
things are made public and that we ask ourselves how they could be justified. My
question has been whether we fully realize what we are up against, and therefore
whether we can always remain on the comfortable high ground — or whether we
sometimes have to say ‘yes, what we are doing is terrible, but it has to be done, and
those we are doing it to would have no compunction about doing the same to us
if the tables were turned’.

In the final part of his essay, Thomas discusses the sanctions regime that the
U.N. imposed on Iraq in the 1990s, and makes it clear that he finds the defence of
these measures offered by Madeleine Albright (essentially that they were the lesser
evil when compared to military action against Saddam Hussein’s regime) wholly
unacceptable. The sanctions, he points out, predictably had a ‘devastating’ impact
on the health of many ordinary Iraqis, especially children. In condemning these sanc-
tions, he once again places himself on the moral high ground. Yet if we piece together
the comments on Iraq contained in the essay, we find that Thomas is committed
to the following three propositions: (a) Saddam Hussein’s regime was a brutal dic-
tatorship responsible for ‘horrendous human rights violations’; (b) the attempt to
combat it by economic sanctions imposed morally unacceptable costs on the Iraqi
people — ‘a policy that satisfies the definition of genocide’, according to the senior
U.N. official in Irag, Denis Halliday, in a phrase that Thomas does not disown; (c)
the invasion by coalition forces that deposed Saddam, and its aftermath, also
involved large-scale violations of human rights. Without disputing any of these pro-
positions, it is their juxtaposition that may give us pause for thought. What were
we in the West supposed to do in the face of proposition (a)? Given (b) and (c),
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what alternatives were available? I have yet to hear a plausible answer to this ques-
tion, and Thomas certainly does not offer one here. Of course, he is not required
to do so. His topic is the moral hypocrisy of terrorists and Western governments.
The moral high ground is a fine place to be, but sometimes it is only accessible to
those who do not actually have to decide what is to be done, when confronted by
horrendous regimes, or by individuals with no regard for the Common Law of Reason
that distinguishes us from the beasts.

Note

1 J. Locke, Two Treatises of Government, ed. P. Laslett (New York: Mentor, 1965), 319-20.
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5 Bat-Ami Bar On

War/terror/politics*

The initial context for this essay included the war in Afghanistan (2001-), the war
in Iraq (2003-) and terrorist attacks such as those of 11 September 2001, 11 March
2004, and 7 July 200S. These events have been discursively connected by talk about
‘international terrorism’ and ‘the war on terror’, a connection hotly contested ever
since it surfaced in speeches by U.S. president George W. Bush (and members of
his administration) following 11 September 2001."' I do not here intend to con-
tribute to the multifaceted debate about the ‘war on terror’, though I do align myself
with the cosmopolitan democratic critique of it. My aim is to engage with the politico-
conceptual difficulties of distinguishing between war and terrorism.” I was strug-
gling with these issues when the 2006 war between Israel and Hezbollah broke out.
Even more starkly than the wars in Afghanistan and with/in Iraq, it suggested that
the line separating war from terrorism today is very thin and may be vanishing.
In the first part of this paper, I consider Mary Kaldor’s distinction between ‘old’
and ‘new’ wars in an attempt to address this point; in Kaldor’s view, precisely the
contraction of the distinction between war and terrorism is a mark of ‘new’ wars.
I go on to consider the merits of a free-standing conception of terrorism, that is, one
independent of a relationship with war. But towards the end of the first section I
argue that terrorism and war have a shared logic; they both derive from a belief in
the efficacy of violence in politics and a consequent assumption that violence can
therefore justifiably be relied on. In the second section, I examine this shared logic.
I do so through a discussion of the ‘supreme emergency exemption’ usually invoked
to justify the strategic targeting of civilians in war; in other words, to justify setting
aside the norm that is invoked to distinguish war from terrorism. I argue that the
‘supreme emergency exemption’ is extremely problematic. Those who endorse it
may find themselves endorsing terrorism by non-state agents too. In the third part
I suggest that it is the shared logic of war and terrorism that needs to be focused
on by those who like myself are concerned about the relationship of violence and
politics; in order to constrain violence’s place with respect to politics, the norms
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relating to such violence must be politicized. Such politicization is less productive
today, when fear, anger and resentment are deliberately mobilized in politics. I nev-
ertheless believe that one can do nothing better than remind people about the agency
we can wield in politics, circumscribed as it may be.

I

It is hard to observe today’s wars and argue unreservedly that war can be clearly
distinguished from terrorism. The recent war between Israel and Hezbollah lasted
34 days; it was extensively covered, frequently in real time. Everyone could watch
the war unfold. This included the spectacle of Hezbollah - considered by many to
be a terrorist organization® — publicly announcing its intention to target Israeli civil-
ians. In accordance, Hezbollah launched about 3,970 rockets and missiles against
Israel. Because Hezbollah’s Katyusha rockets cannot be calibrated effectively,
many missed their targets and landed in empty fields. But some landed in popu-
lated areas, killing 41 civilians, wounding some 2,000, and leading to the internal
displacement of 300,000 more. Meanwhile the spokesperson of the Israeli Defence
Forces (IDF), a state-based army, was seen announcing the IDF’s intention to avoid
Lebanese civilian casualties. It subsequently emerged that Israel’s 5,000+ air strikes
and artillery bombardments had caused widespread destruction to Lebanese popu-
lation centres and infrastructure, killing about 1,100 civilians, wounding about 3,600,
and leading to the internal displacement of 1 million more.

These facts might be thought to speak for themselves. True, the IDF insists that
it did not cross the line between war and terrorism. It asserts that the level of ‘col-
lateral damage’ it inflicted was a function of Hezbollah’s locating its infrastructure
and fighters in densely populated areas. But the war reinforced my concerns about
the thinness of the line separating war from terrorism.

Sensibilities and expectations relative to war have changed since World War I,
a phenomenon now embodied in international treaties and law that suggest a con-
science troubled by the costs of war, especially in human suffering. Late modern
wars have caused enormous suffering to civilians but since World War II civilians
have become the primary casualties of war. Around 30 million civilians died in the
World War I, forming about 50 per cent of all casualties. Now more civilians than
soldiers die in wars. Estimates for Iraq, for example, are staggering.’ The suffering
imposed on civilians by post-modern wars like the war in Iraq is deeply troubling.’
Moreover, the immediate exposure of this suffering by a media with global scope
makes it impossible to not consider it as an essential part of any conceptualization
of war.’

In New and Old Wars, Mary Kaldor suggests that the line separating war from
terrorism was once thicker and more robust.® This was the time of ‘old wars’ shaped
by other distinctions — many of them modern in origin, such as the distinction between
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the internal or domestic and external or foreign. As Kaldor points out, these dis-
tinctions are being undone and remade as a result of globalization. And the dis-
tinction between combatants and non-combatants or more generally soldiers and
civilians, which warring nations are expected to respect as a matter not merely of
ethics’ but of law," is also being eroded. This is the norm that terrorism in its pre-
sent form is defined as violating.'' The fading normative force of the distinction is
among the markers of ‘new wars’. And in Kaldor’s view, today’s wars are all ‘new
wars’.'"?

One solution to this problem would be to eliminate war so that terrorism
could stand out in all its distinctiveness."® This does not mean eliminating violent
conflict; it means realigning it through the formation of international forces that
would become responsible for the defence of the world’s population. They would
function more like an international police force than an army but would be as tech-
nologically sophisticated as the military and would undergo similar training.'* The
formation of such forces would require international co-operation and a willing-
ness to abjure a notion of sovereignty to which the right to wage war is integral.
Since war in its ‘old’ version is almost impossible, the incentive for co-operation is
quite high. Today, states entering an ‘old’ war will almost inevitably find themselves
involved in terrorism as the ‘old” war degenerates into a ‘new’ one.

For the time being, however, this idea is utopian. Few states will renounce so
central a part of their sovereignty as the right to wage war." Consequently, I turn
to more plausible alternatives. Those I envisage leave the right to wage war intact.
It is, after all, growing ever more meaningless because it is technically defined as
the right of states to defend themselves against other states and today most violent
conflicts do not take place between states. (Or perhaps I should say that they do
not occur between functional states perceived as such by the majority of their popu-
lations.)'® These alternatives include the development of a strong international
legal framework that determines what counts as terrorism or aid to terrorists in inter-
national law, defines its criminality, and regulates responses. They also include strong
international co-operation among police forces and enhancing the capacities of
transnational bodies such as the U.N. to respond to terrorism."” Since some parts
of this latter scheme are already operational,' this alternative has a chance. But it
is important to emphasize that it can only work within democratic frameworks that
secure a complex set of human rights and offer many avenues for accountability."’
It is also important to reduce global injustice and address the humiliation felt by
people whose rights and cultural values have been trampled on.”’

Global injustice has grown with globalization and is among the motivations of
terrorism. Humiliation is another. But not even in combination do they account
for terrorism. These factors can account for individual and collective anger. But
terrorism is first and foremost tactical or strategic* and presupposes a belief in the
efficacy of and consequently the justified reliance on violence. It is, in this respect,
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one variant of a belief in the efficacy of and consequent justifiable reliance on coer-
cion through violence and thus shares its logic with realist strategic thinking.**
Terrorism as strategy, I am suggesting, is not very different from what the real-
ist school of international relations considers a legitimate strategy in the relations
between political collectivities.” This is a strategy that most of today’s states fol-
low. Almost all of today’s states, though they are signatories to international treaties
and as such subject to law, put their faith in the efficacy of violence. National
military spending worldwide is now about $800 billion.** U.S. military spending
accounts for close to 50 per cent of this amount. Domestically this comes to nearly
30 per cent of the U.S. budget. This finances the U.S. strategic posture, which, espe-
cially since 2001, has been all about coercive force.”” The Bush administration recom-
mitted the United States to maintaining and using nuclear weapons and integrating
them in flexible ways with a conventional arsenal to produce a high level of offen-
sive capabilities. This capability is, it claims, required in order to deter threats to
the U.S. and its allies in the post-Cold War world.”® At the same time, the Bush
administration has decreed that deterrence can no longer be understood in its Cold
War sense but must be reformulated to include anticipatory self-defence and pre-
ventive war. Deterrence through the projection of force is, it argues, impossible in
relation to non-state terrorists and states that reject internationally recognized con-
straints (in the Bush administration’s language, these are ‘rogue states’).” Currently
Iran is cited as the archetype of the rogue state. However, Iran seems to be merely
playing the same game as the U.S. as it flexes its growing nuclear muscles.”®

11

My claim about the fundamental similarity of outlook between terrorism and real-
ism in international relations is an uncomfortable one and I should like to find a
counter-argument. Terrorism — and I do not mean to demonize it — seems differ-
ent. What is that difference? According to the current popular consensus, the dis-
tinctive quality of terrorism is that it targets civilians.”” This consensus is reinforced
by governments’ efforts to saturate the popular imagination with certain figures of
terrorism. It constructs a morally charged conception of terrorism, one that indir-
ectly relies on the jus in bello® principle differentiating between combatants and
civilians. I have already pointed out that this principle seems to belong to a differ-
ent kind of war and a previous era. It is, nevertheless, used by many ethicists to
mark terrorism out.” Thus terrorism is principally contrasted with war by both the
popular consensus and the specialists. And this requires one to believe that war,
despite its growing lethality to civilians and the enormous ‘collateral’ damage it inflicts,
is profoundly different from terrorism.

But war seems not always that different. There are by now many documented
cases of military operations in which disregard for the distinction between combatants
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and civilians was a matter of strategy. I already described the relevant aspects of
the 2006 war between Israel and Hezbollah. For some, this example is undermined
by the IDF’s claim that it was acting with due care in a just cause, a claim which
may not have been cynical. Others will believe that both sides were wrong from
the very beginning, having no just cause and failing to engage with each other through
diplomatic routes as required by jus ad bellum. I will turn, therefore, to World War

II, by now a canonical example of a war that was waged justly by one side and unjustly

by the other.”

As is well known, during World War II both sides targeted civilians.”* Outstanding
instances of deliberately wrought civilian carnage are the German Blitz; the bomb-
ing of Hamburg, Berlin and Dresden by the U.K. and U.S.; and the fire-bombing
of Tokyo and nuclear bombing of Hiroshima and Nagasaki by the U.S. If terrorist
acts are to be perceived as genuinely different from these and similar acts of war,
one needs unambiguous norms that not only delineate when but also make sense
of why it is morally acceptable to target civilians during wars.** These norms will
have to accommodate the common moral judgements of World War II. More gen-
erally such norms would make it possible to think of some targeting of civilians as
permissible, however morally troubling. But this notion seems suspicious from the
outset. By now many people have culturally layered intuitions hostile to hostage-
taking, the use of live shields,* and torture.* Even Israel has outlawed both hostage-
taking/the use of live shields and torture in majority decisions of the Israeli Supreme
Court. These decisions do not simply cite the legal grounds found in international
law and Israeli domestic law; they also appeal to a notion of the conduct that befits
a country subject to the rule of law and holding to basic moral values.”” Given the
moral intuitions in question, the possibility of morally justifying the permissibility
of targeting civilians during a war seems highly unlikely, and this suggests, I
believe, that even if violence is deemed efficacious, the tendency has been to sus-
pect and constrain it.

Yet moral permissibility has been argued for cases in which civilians are inten-
tionally targeted during war. The argument as a whole has been for a ‘supreme emer-
gency exemption’ from the jus in bello principle of discrimination. To summarize
the argument: a ‘supreme emergency exemption’ can be granted when
1 the targeting is undertaken by a defender (usually a politically organized com-

munity like a state) which (a) has been attacked or is about to be attacked with-
out provocation and (b) is weaker than the aggressor;

2 the defender, if successful in attacks on civilians, will create conditions that the
aggressor seeks to avoid: for example, cause the civilian population of an aggres-
sor state to reduce its support for the aggressor state’s government and military;

3 the exemption should give the defender a better chance at remedying the bal-
ance of power between the defender and the aggressor mentioned in (1b) and
thus of either persuading the aggressor to end the war or of achieving victory.
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Of these conditions (1) is not too problematic — though it is far from obvious what
the term ‘without provocation” in (1a) means. However, some traditional jus ad
bellum criteria can still be used to make sense of the notion of an unprovoked attack.
Thanks to historical reworking, these criteria are fairly clear and can be applied in
the assessment of historical events. To take one example, the German take-over of
Czechoslovakia and its invasion of Poland were clearly unprovoked.”

The second condition is quite speculative. It requires one to predict the kind
of conduct most likely to be motivated by pain and hardship and suggests that a
dual relationship holds between individual motivation and collective action on the
one hand and popular action and policy on the other. These correlations are very
difficult to establish empirically.”

The third condition is the most problematic since it assumes that the defender
ought to have more than an equal chance of winning the war and therefore awards
the defender something more than a right to act in self-defence.*” The assumption
might make sense if there were something morally significant about the defender
that is not shared by the aggressor. In the case of individuals, the innocence of the
defender with respect to an unprovoked attack has been invoked to index the
defender’s relevant difference.*’ However, in the case of collective defenders and
states in particular, this is just one of the jus ad bellum criteria that have to be met
to justify waging war in the first place. It cannot be used in any other way since
fundamental equality is assumed to exist between sovereign polities, an understanding
that dates back to the 1648 Treaty of Westphalia.”

John Rawls argues for the moral distinctiveness of the defender in the case of
Britain’s strategic targeting of civilians ‘from the Fall of France in June 1940 until
Russia had clearly beaten off the first German assault in the summer and fall of 1941”.%
He is prepared to extend this justification to the end of the Battle of Stalingrad in
February 1943, when the trajectory of the war was still unclear. According to Rawls,
some collectivities have cultural values, practices, and social and political institutions
that it is reasonable to defend. This is so because some values and institutions are
better than others; their special quality is being liberal or liberal-democratic or a near
approximation thereto. For Rawls, liberalism is not only the best internal political
arrangement but one which enhances voluntary co-operation among political col-
lectivities and thus reduces the chance of wars of aggression.* Nazism, on the other
hand, exemplified values and institutions that it was unreasonable to defend. He
argues that it left no space for the negotiations integral to politics; its internal no
less than its external enemies were to be ‘cowed by terror and brutality and ruled
by force’.*

I sympathize with Rawls’s argument because I share his conviction that liberal
democracy (with a more egalitarian bent than he argues for) is a good regime and,
moreover, I think that it is an important historical accomplishment. However, lib-
eral democracy promotes certain values that are not universally shared. If one ascribes
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to liberal democracy a special worth, this ascription is not value-neutral.* The case
for the special merit of liberal democracy is value-laden or pragmatic and usually
both.”” This does not detract from Rawls’s assessment of Nazism. The evidence on
the subject is quite uncontroversial.*® As odious as I find Nazism (and its more recent
avatars), I do not think that my valuation of liberal democracy confers a special
right on liberal democracies: the right to a 50/50 or better chance of success in its
own self-defence. If one cannot confer such right, one cannot make sense of the
‘supreme emergency exception’ and its licence for intentional targeting of civilians
during war. Being ‘on the side of the angels’ does not confer a right to victorious
self-defence, independent of the means used to achieve it.

Michael Walzer has recently reassessed his own arguments in favour of the
‘supreme emergency exemption’.”” He now argues that the ‘supreme emergency
exemption’ presupposes an understanding of communities as self-perpetuating
over time. He believes that a serious threat to the ‘ongoingness’ of a community
constitutes a ‘supreme emergency’ and as such overrides the values and principles
that otherwise restrain strategies of war. As a result, he cannot help but admit that
terrorism might be justified in a ‘supreme emergency’.*’

Walzer believes that he can avoid excessive appeals to the ‘supreme emergency
exemption’ by insisting that it is very restrictive. I am more doubtful about this.”'
I note that Walzer finds a way to argue for the rightness of the Mutual Assured
Destruction (MAD) nuclear strategy adopted by the superpowers during the Cold
War. Ideas play an important role in the shaping of practice and his position
on MAD reinforces realist perspectives rather than the moral ones he elsewhere
recommends.”

Norms and their relative strength at any given time can determine a state’s choices
and conduct. The turn towards strategic targeting of civilians by both sides during
World War II can be understood, as Ward Thomas shows, to demonstrate that the
norms requiring a careful distinction between combatants and civilians had been
weakened.* The ‘supreme emergency exemption’, as Walzer, Rawls and others have
stated it, may contribute to this weakness. Where faith in the efficacy of force pre-
vails, reliance on it is likely to follow; weaker norms make it easier to contemplate
war and terrorism alike.

111

The norms requiring that belligerent parties discriminate between combatants and
civilians during war have been strengthened and weakened since World War IL
International treaties and laws have attempted to defend civilians while adjusting
to new technological capabilities.** Legal and ethical training for officers and cadets
may have enhanced the effectiveness of these norms.* But they have been under-

mined by the willingness of the Cold War superpowers to use the world’s population
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and indeed the planet itself as hostages of their strategy of nuclear deterrence.*® They
have also been weakened by the superpowers’ willingness to support tyrannical regimes
and fight proxy wars.”’ The unqualified support by some on the Left for terrorism
deployed in anti-colonial and liberation struggles, beginning with Algeria, has had
a similar effect.”* They are currently being still further weakened by neo-conser-
vatives who believe that the only appropriate response to terrorism is complete licence
for those combating it.”

There is a tendency to think that the strengthening of norms such as the jus in
bello principle of discrimination requires more ethical training for military and other
security personnel. No doubt this helps. But it cannot be sufficient when beliefs
about and reliance on the efficacy of violence are so strong. More important is the
politicization of the norms that restrain violence and the reliance on it. By politic-
ization, I mean critical engagement with these normative understandings in mul-
tiple political settings. This might take many forms. Norms can be protested, debated
and professed. Stories can be told about them. They can be enacted and embodied
in art as a demonstration of their value or as a contestation. The more often violence-
constraining norms are articulated and contested in the public sphere, the greater
people’s awareness of and stake in them, independent of the position from which
one enters the political contestation. And if norms are to function as a vital social
force, people must be aware of and have a stake in them. When policy and the norms
of warfare are contested, they cease to be obscure and come further and further
under public scrutiny.

Politics is the alternative to violent coercion as a means of attaining all polit-
ical ends, including the security of individuals and collectivities, a more just distri-
bution of resources and burdens, the recognition of cultural uniqueness, and a greater
share in the possibility of a good and flourishing life. Politicization can change habits.
More especially, it can undermine the prevailing trust in the efficacy of violence as
a justifiable means to political ends. Coercion-free politics may be impossible but,
in my understanding, politics and violence are, nonetheless, distinct.” Of course,
they have much in common: at their core is conflict in which two or more sides
manoeuvre for control.”’ Since political defeat brings with it a temptation to reject
the rules of the political game, contflict is also a source of potential coercion in pol-
itics. Coercion, though, is tolerable in politics when the political culture, public sphere
and political institutions facilitate people’s participation in determining the polic-
ies that affect their lives — in political entities where people can, in general, reach
workable temporary compromises that many will seek to remake. I favour liberal-
social-democratic politics with a populist or participatory bent because I think that
it meets this requirement. But there are other political arrangements in which peo-
ple get an effective say about what is important to them and have a chance of reach-
ing acceptable compromises.*>

However politics cannot function as an alternative to violence when it becomes
infused with fear, anger or resentment. These feelings tend to make bridging
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between people and groups almost impossible. And bridging is indispensable to the
political compromises that yield workable results; it cushions loss and helps the
defeated to wait for another chance rather than reject the rules of the game. The
United States offers a telling example. Fear, anger and resentment settled into place
after 11 September 2001 and have led to pervasive support for the Bush admin-
istration’s isolationist nationalism and unilateralism.”® The result has been expens-
ive wars in Afghanistan and Iraq, additional small military operations in a variety
of other places such as the Philippines,** imprisonment without due process of
people branded by the Bush administration ‘enemy combatants’ (most famously
in the detention centre in Guantinamo Bay),” domestic policies of suspicion
enshrined in the Patriot Act,*® and resort to torture as a means of intelligence gath-
ering (despite the outcry about the abuse of prisoners at Abu Ghraib).”’

Wendy Brown offers an analysis of resentment in politics®® that can, I think, be
applied to fear and anger as well. According to Brown, resentment involves an iden-
tity-forming attachment to a trauma. When resentment enters politics, it does so
in the form of an identity politics focused on the victimization of one’s group
and one’s self. In practice this reinforces one’s attachment to the initial trauma and
the feelings that accompany it. Such groups become increasingly self-centred
and eventually reject political negotiation. This failure can be best understood via
Chantal Mouffe’s distinction between antagonism and agonism.” Both refer to
conflict. Antagonists are hostile to each other and seek each other’s ruin. Agonists
struggle to win political power and define the political agenda while accepting cer-
tain rules within which their struggle for hegemony is to take place. A politics per-
meated by fear, anger and resentment is antagonistic rather than agonist.

For a declining world power like the United States, mobilizing people around
a politics of fear, anger and resentment can help to maintain its hegemony — which
is now that of an antagonist counting on its destructive capabilities.”” Problematic
as this is for current international affairs, it is not unique. These feelings are being
mobilized all over the world and not only in the United States. It is hard to explain
the current Holocaust denial in Iran and its popularity on other grounds. It is hard
to make sense of Palestinian crowds cheering during missile attacks on Israel dur-
ing the Gulf War on other grounds. And the mobilization of fear, anger and resent-
ment is one explanation for the attractiveness of terrorism in certain quarters. In
terrorism, antagonism finds a fitting expression. Both war and terrorism give free
rein to destructiveness.

v

But there remains an important difference between terrorism and war. Even when
norms are weakened and war is increasingly entangled with terrorism, there is, at
least in liberal democracies, a chance for politics; and where politics has a chance,
violence can be brought to account, including the violence of war. Politicians,
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military strategists, military officers and soldiers can all be held accountable by the
people. Terrorists cannot. Perhaps in the future some transnational space can
be created so terrorists too can be held accountable but this is not yet a viable route.
The importance of such accountability is that it is political. Political ends are
best achieved without violence in the public sphere even when politics is per-
meated with acrimony. Looking into the question of Nazi responsibility in the
aftermath of World War II, Hannah Arendt wrote that a clue for the practice of
post-war politics could be found in a Jewish ‘Yom Kippur’ prayer and practice:

Perhaps those Jews, to whose forefathers we owe the first conception of the idea of
humanity, knew something about that burden when each year they used to say ‘Our
Father and King, we have sinned before you’, taking not only the sins of their own
community but all human offences upon themselves. Those who today are ready
to follow this road in a modern version do not content themselves with the hypo-
critical confession, ‘God be thanked, I am not like that’, in horror at the undreamed
of potentialities of the German national character. Rather in fear and trembling, have
they finally realized of what man is capable — and this is the precondition of any
modern political thinking.”

To enter politics in order to reform the norms that keep violence in check and do
so knowing what people are capable of requires an existential courage for which
Arendt does not and cannot give a recipe. But I believe that courage of this kind
can still be found in everyday life and therefore continue to trust politics as the space
of responsibility.

Notes

* Twant to thank the organizers of the Oxford Amnesty Lectures for their invitation, Chris
Miller for carefully editing my paper, and Lisa Tessman for reading drafts of it and gen-
erously commenting on them.

1 Al Jazeera suggests that the phrase ‘war on terror’ was first used in the late nineteenth
century by the Russian police with reference to Russian anarchists. It was reused in the
late 1940s by the British police in Palestine to describe its response to Jewish terror-
ists and in the mid-1980s by President Ronald Reagan. (Aljazeera.Com, 01.01.2003,
accessed June 2006 at www.aljazeera.com)

2 Not all terrorism has political goals. Its goal may be economic gain, as for example in
Sierra Leone. See John Perkins’s Confessions of an Economic Hit Man (San Francisco:
Berrett-Koheler, 2002). Terrorism with political goals is normally called ‘political ter-
rorism’. I reject this term, agreeing with Hannah Arendt that violence and politics do
not mix. See Hannah Arendt’s On Violence (New York: Harcourt Brace, 1970).

3 Hezbollah is a complex organization: a political party, a social-service organization and
a well-trained militia. It rejects the intentional targeting of civilians other than Israeli civilians.

4 See Michael Howard’s discussions in War and the Liberal Conscience (New Brunswick:
Rutgers University Press, 1978).

S See www.iragbodycount.org (accessed January 2007).
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For a panorama of civilian suffering in the twentieth century, see Eric Hobsbawm’s The
Age of Extremes: A History of the World, 1914-1991 (London: Michael Joseph and Pelham
Books, 1994).

See Michael Ignatieff’s Virtual War: Kosovo and Beyond (New York: Picador, 2000).
Mary Kaldor, New and Old Wars: Organized Violence in a Global Era (Stanford:
Stanford University Press, 1999), 13-30. Kaldor develops her initial understanding of
the difference between ‘old’” and ‘new’ wars following observations she made regarding
Bosnia. There are some disputes regarding the distinctions Kaldor draws. See in this
regard Stathis N. Kalivas’s * “New” and “Old” Civil Wars: A Valid Distinction?’, World
Politics 54 (2001), 99-118. However, the distinction has enough conceptual merit to
be taken seriously.

In the traditional ethics of war, the principle of discrimination between combatant and
non-combatant proscribes intentional harm to civilians.

This is part of ‘International Humanitarian Law’ and a current priority of the
United Nations. See the U.N. website at www.irinnews.org/webspecials/civilprotect/
seclcpl.asp#pround (accessed February 2006).

On the historical changes undergone by terrorism, see Walter Laqueur’s Terrorism: A
Study of National and International Political Violence (Boston: Little Brown, 1977) and
No End to War: Terrorism in the Twentieth Century (New York: Continuum, 2003).
See Mary Kaldor’s analysis of the war in Iraq in ‘Iraq: The Wrong War’, at the Open
Democracy website: www.opendemocracy.net (accessed September 2005). Kaldor’s posi-
tion is unintentionally supported by General Rupert Smith’s The Utility of Force: The
Art of War in the Modern World (New York: Alfred A. Knopf, 2007).

Some do argue that terrorism is not distinctive. See Samuel Scheffler’s ‘Is Terrorism Morally
Distinct?’, Journal of Political Philosophy 14.1 (2006), 1-17.

Kaldor hints at a solution of this sort.

On the importance of such sovereignty for today’s states see Norrin M. Ripsman and
T.V. Paul’s ‘Globalization and the National Security State: A Framework for Analysis’,
International Studies Review 7 (2005), 199-227 and Hauke Brunkhorst’s “The Right to
War: Hegemonial Geopolitics or Civic Constitutionalism?’, Constellations 11.4 (2004),
512-26.

This is an extension of the notion of ‘democratic peace’; at least since 1945, neighbouring
democracies have tended not to fight each other. But see the challenge to this position
by Joanne Gowa in Ballots and Bullets: The Elusive Democratic Peace (Princeton:
Princeton University Press, 2000). There remains some reason to believe that the func-
tionality of a state and its being perceived as such by its population is a factor in peace-
fulness. See Thomas P.M. Barnett, The Pentagon’s New Map: War and Peace in the
Twenty-First Century (New York: Berkley Books, 2004).

See Confronting Terrorism, vol. II of the Club de Madrid Series on Democracy and
Terrorism. The volume was developed in a summit that took place 8—11 March 2005
in Madrid. It is available at www.clubmadrid.org/cmadrid/index.php?id=1 (accessed
September 2005). In 2002, Daniele Archibugi and Iris Marion Young developed sim-
ilar suggestions. See their “Toward a Global Rule of Law’, Dissent 48 (Spring 2002) 27-32.
One can find suggestions of this sort throughout the literature on terrorism by liberal/left-
leaning advocates of global democracy.
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See for example the U.N. action at www.un.org/terrorism (accessed September 2006)
and the European Union action at www.coe.int/t/e/legal affairs/legal co-operation/
Fight against_terrorism (accessed September 2006).

The United States’ recent experience offers an example of the danger of operating against
terrorism in a manner that breaks with the traditions of liberal democracy. See David
Luben’s “The War on Terrorism and the End of Human Rights’, Philosophy and Public
Affairs 22.3 (2002), 9-14, and Russell Hardin’s ‘Civil Liberties in the Era of Mass
Terrorism’, Journal of Ethics 8 (2004), 77-95.

See Addressing the Causes of Terrorism, vol. I of the Club de Madrid Series on
Democracy and Terrorism (note 17).

Most standard definitions of terrorism call attention to its means, ends and logic and
therefore define terrorism as a strategy or tactic. In “Terrorism Without Intention’,
Ethics 114 (2004), 752-71, David Rodin argues that terrorism cannot be understood
only with reference to intentions and therefore as a strategy or tactic. But he does so
because he is interested in a moral definition of terrorism that includes negligent or reck-
less uses of violence against non-combatants by both states and non-state agents.

On standard strategic thinking see Paul Roger’s Losing Control: Global Security in the
Twenty-First Century, new edn. (London: Pluto, 2002).

I am simplifying: realists come in several stripes (classical, neoclassical, structural and
liberal). But, with the exception of the liberals who prioritize diplomacy, they share
certain assumptions about the priority of brute force in the relations between states.
For some sense of what benefits the moneys currently spent on military action could
buy, see http://costofwar.com/index.html. I access it periodically in order to measure
the daily sacrifice everyone is making in order to finance the Iraq War alone.
Comparison of Clinton and Bush administration Reports to Congress regarding U.S.
security is striking. They clearly diverge in their approaches to international relations.
Clinton seems to have belonged to the liberal realist school. Bush’s neo-conservatism
has been criticized by some traditional conservatives as idealist rather than realist. But
from the outset the Bush administration insisted that its version of foreign policy was
realist and it does seem to be a version of ‘hegemonic’ realism.

See summary and excerpts of the 2002 Nuclear Posture Review at www.globalsecurity.
org/wmd/library/policy/dod/npr.htm (accessed December 2005).

See President Bush’s speech at West Point on 1 June 2002 at www.whitehouse.gov/
news/releases/2002/06/20020601-3.html (accessed December 2005).

For interesting analyses of Iran see OpenDemocracy at www.OpenDemocracy.net
(accessed December 2005).

One need not think of civilians as ‘innocent’. It suffices that they are not in a position to
respond to an attack in the way combatants are. See Charles Townshend’s discussion
of this in his Terrorism: A Very Short Introduction (Oxford: Oxford University Press, 2002).
The just war framework is traditionally divided into two distinct parts: one deals with
the justification for war (jus ad bellum) and one with acts during a war (jus in bello).
This distinction is respected by most theorists but seems counter-intuitive. For argu-
ments that build on alternative intuitions, see Jeff McMahan’s “The Ethics of Killing
in War’, Ethics 114 (2004), 693-733. I do not endorse just war theory as such. It has
many weaknesses. McMahan addresses some. See the interesting discussion of other
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weaknesses by David Rodin in War and Self-Defense (Oxford: Oxford University Press,
2002).

C.AJ. Coady, for example, does so in his entry on “Terrorism’ in the Encyclopedia of Ethics,
ed. Lawrence C. Becker and Charlotte C. Becker, 2™ edn. (New York: Routledge, 2001),
1,697. Several feminist ethicists have also invoked this principle. See, for example,
Claudia Card in ‘Questions Regarding a War on Terrorism’, Hypatia 18.3 (2003), 164,
and Alison M. Jaggar in ‘Responding to the Evil of Terrorism’, Hypatia 18.3 (2003),
176. Among the exceptions is Virginia Held’s “Terrorism and War’, Journal of Ethics 8
(2004), 59-75.

See two works in particular on this point. Michael Walzer, ‘World War II: Why Was
This War Different?’ Philosophy and Public Affairs 1 (1971), 3-21 and Studs Terkel, The
Good War: An Oral History of World War 1I (New York: Knopf, 1984).

There are World War I examples of the intentional targeting of civilians. But they were
not for the most part enactments of strategy on a par with those of World War II and
the technology available was not so devastating, so the scope for destruction was much
smaller. Still, ideas about the strategic targeting of civilians first began to emerge dur-
ing World War L.

On the subject of normative lines, see Michael Walzer’s Just and Unjust Wars: A Moral
Argument with Historical Illustrations (New York: Basic Books, 1977), 259-68.

Some discussion of these issues took place with respect to nuclear strategy especially
in its Mutually Assured Destruction (MAD) version. But moral intuitions on these do
vary. See, for example, a defence of hostage-taking/use of live shields by Jonathan
Schonsheck in ‘The End of Innocents: An Array of Arguments for the Moral Permissib-
ility of a Retaliatory Nuclear Strike’, Journal of Social Philosophy 18 (1987), 14-2S.
Lately torture has been defended by Alan Dershowitz. See http://edition.cnn.com/
2003/LAW/03/03/cnna.Dershowitz/ (accessed June 2005).

The Israeli Supreme Court decided against torture in 1999 in HCJ5100/94 and against
various uses of civilians as hostages, live shields and the like in 2005 in HCJ3799/02.
HCJ3779/02 built on HCJ5100/94 suggesting that a similar logic operates in both
cases. Both decisions can be downloaded at http://elyonl.court.gov.il/eng/verdict/
framesetSrch.html (accessed February 2005). The 1999 torture decision has been
criticized as not strong enough. There have been few criticisms of the 2005 decision.
I am obviously taking sides here in the Historikerstreit and similar discussions.

In The Evolution of Nuclear Strategy (New York: St. Martin, 1981) Lawrence Friedman
notes that the World War II bombing strategy of intentionally targeting civilians sim-
ply borrows from ordinary strategic thinking the idea that morale is important, gener-
alizing it in such a way that instead of ‘combatant’ morale, ‘civilian” morale is the target.
There was little factual evidence to support this strategic extension. (4-9)
Self-defence as a collective right as distinguished from an individual right is often
assumed but is not easy to make sense of, as David Rodin shows in War and Self-Defense
(note 30).

For an example see Phillip Montague’s ‘Self-Defense and Choosing Between Lives’,
Philosophical Studies 40 (1981), 207-19.

An English translation of the treaty can be found at www.yale.edu/lawweb/avalon/
westphalhtm (accessed April 2005). For a discussion of problems with the appeal to a
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defender’s innocence, see Cheyney Ryan’s ‘Self-Defense, Pacifism, and the Possibility
of Killing’, Ethics 93 (1983), 508-24.

See John Rawls’s Law of Peoples (Cambridge, MA: Harvard University Press, 1999), 98.
Rawls builds on Walzer’s discussion of ‘supreme emergency’ in Just and Unjust Wars
(note 34), 251-68. I have addressed other aspects of Rawls’s position in Just (Decent?/
Mere?) War’ in Feminist Interventions in Ethics and Politics: Feminist Ethics and Social
Theory, ed. Barbara S. Andrew, Jean Clare Keller and Lisa H. Schwartzman (Lanham,
MD: Rowman and Littlefield, 2005), 201-12.

Rawls develops most of this in the first part of Law of Peoples (note 43), reworking
Emmanuel Kant’s position in ‘Perpetual Peace’ (1795) in Political Writings, ed. H.S. Riess
(Cambridge: Cambridge University Press, 1991), 93-118.

Law of Peoples (note 43), 99.

Rawls’s argument in favour of liberalism has many critics. See Chantal Moulffe’s ‘Rawls:
Political Philosophy Without Politics’ (1990) in The Return of the Political (London:
Verso, 1993), 41-59. For a strong critique of the methodology more generally see Charles
Mills, ““Ideal Theory” as Ideology’, Hypatia 20.3 (2005), 165-84.

My tendency is towards a pragmatic argument that I think does not escape a commit-
ment to some values. I am not alone in this predicament. See, for example, Robert A.
Dahl’s On Democracy (New Haven: Yale University Press, 2000), 44-61.

I find Hannah Arendt’s analysis of totalitarianism (which Rawls does not mention) quite
convincing in this regard. See The Origins of Totalitarianism, 2™ edn. (New York:
Harcourt Brace, 1958), especially part 3 on totalitarianism.

Walzer, Michael, ‘Emergency Ethics’ (1988) in Arguing About War (New Haven and
London: Yale University Press, 2004), 33-50.

Walzer, Michael, “Terrorism: A Critique of Excuses’, ibid., 54.

Ijoin my concerns to those of C.A.J. Coady in “Terrorism, Morality and Supreme Emer-
gency’, Ethics 114 (2004), 772-89, though Coady comes at the problem differently.
Walzer believes that realism stands in opposition to moral judgements and spends the
first chapter of Just and Unjust Wars (note 34) attempting to convince his readers to
adopt a moral rather than a realist position. But see Ward Thomas, The Ethics of
Destruction: Norms and Force in International Relations (Ithaca: Cornell University
Press, 2001) for an attempt to combine realism and morality.

The Ethics of Destruction (note 52), especially 87-146.

See the two 1977 additions to the Geneva Convention at www.ohchr.org/english/law/
protocoll.htm and www.ohchr.org/english/law/protocol2.htm (accessed August 2005).
For an example see descriptions of Philosophy studies at the U.S. Air Force Academy
at www.usafa.af.mil/df/dfpy/?catname=dean%200f%20faculty (accessed August 2005).
There are many studies of the superpowers’ nuclear strategies. But see the papers
edited by Henry D. Sokolsky in Getting MAD: Nuclear Mutual Assured Destruction, Its
Origins and Practice (2004) at the U.S. Army War College Strategic Studies Institute at
www.strategicstudiesinstitute.army.mil/pubs/display.cfm?pubID=585 (accessed Septem-
ber 2005).

The U.S. role in Iran and Iraq and its involvement in the Iran-Iraq War exemplify this
especially well. For an analysis of the Iran-Iraq War and U.S. involvement see Dilip Hiro’s
The Longest War: The Iran-Iraq Military Conflict (New York: Routledge, 1991).
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The most famous position in defence of terrorism was offered by Jean Paul Sartre in
his preface to Franz Fanon’s Wretched of the Earth (New York: Grove, 1965 [French,
1961]). Also see Ted Honderich’s Political Violence: A Philosophical Analysis of Ter-
rorism (Ithaca: Cornell University Press, 1976).

For examples see various publications at the Center for Security Policy at www.center-
forsecuritypolicy.org/ (accessed December 2006).

Hannah Arendt offers the strongest argument regarding the difference between politics
and violence. See On Violence (note 2). Arendt, though, seems to search for a coercion-
free politics, which I find utopian. Jane Mansbridge criticizes Arendt and others on this
point in ‘Using Power/Fighting Power: The Polity’, in Democracy and Difference:
Contesting the Boundaries of the Political, ed. Seyla Benhabib (Princeton: Princeton
University Press, 1996), 46-66.

I tend to an agonistic view of politics. See Chantal Mouffe’s On the Political (London:
Routledge, 2005) for an articulation of an agonistic position. I am more Arendtean in
my tendencies than Mouffe.

I disagree with John Rawls’s position regarding liberalism and its others. See his Law of
Peoples (note 43).

For analyses see The Brookings Institute at www.brook.edu/ (accessed September 2005).
For a sense of the U.S. current and future military plans see Brigadier General Mike
Milano’s 2006 document “The Army in Transition” which can be downloaded via a link
at www.comw.org/tct/terrorism.html#6 (accessed December 2006).

See reports and current information at Amnesty International (www.amnesty.org) and
Human Rights Watch (www.hrw.org).

See American Civil Liberties Union (ACLU) on the Patriot Act at www.aclu.org
(accessed May 2005).

News about Abu Ghraib broke in May 2004. In June 2005 the U.S. submitted a report
to the U.N., admitting torture at various detention centres in Afghanistan and Iraq, and
in Guantianamo Bay, a fact widely reported. Information about U.S. reliance on torture
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Thomas Dublin

Response to Bat-Ami Bar On

Bat-Ami Bar On offers a thoughtful treatment of similarities and differences
between war and terrorism as both have evolved in the contemporary world. She
emphasizes the difficulty of accepting the most common criterion for distinguish-
ing between war and terrorism: their different treatment of civilians and non-
combatants. Drawing on the work of Mary Kaldor and on discussion of the recent
Israeli-Hezbollah War, she shows how difficult it is nowadays to accept the frequently
cited distinction that warfare attempts to minimize civilian casualties while terror-
ism specifically targets the civilian population.

Having acknowledged the blurring of the boundaries between ‘new’ war and
terrorism, Bar On concludes by arguing for one significant difference: that warfare
as waged by modern, liberal democratic states has at least the merit of being sus-
ceptible to control by the political process. As conducted by states, warfare is sub-
ject to state policies, which in turn may be supported or reversed by political action.
Spying a modest silver lining in an otherwise distinctly cloudy setting, Bar On con-
cludes that ‘an existential courage . .. can still be found in everyday life’. She con-
tinues ‘to trust politics as the space of responsibility’.

Bar On’s analysis certainly forces readers to think about the place of violence
in the contemporary world. By remaining on the level of abstract analysis, how-
ever, she seems to me to gloss over a crucial dimension of these issues. For histor-
ians, and that is the perspective I bring to this discussion, the devil is in the details.
And as I think about the application of this analysis to the current United States
war in Iraq, I am painfully aware of the divergence between her conceptual ana-
lysis and recent history. In democratic states, leaders are accountable for acts of
aggression committed under their leadership, she argues; non-state actors are not
accountable to any constituency. Is her argument justified in the light of the
American and British invasion of Iraq in 20032 The concept of accountability that
she invokes has proven a thin reed that has done and is doing very little to con-
strain the actions of the American presidency.

Consider for a moment the various sorts of accountability that might have oper-
ated in the circumstances. First, international agencies were significant players in
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relation to the international demand that Iraq submit to monitoring and supervised
disarmament, but George W. Bush insisted on circumventing the established multi-
lateral mechanisms operating under the umbrella of the United Nation. He clearly
felt no need for their authorization. He therefore refused to be bound by the col-
lective judgement of members of the Security Council. In addition, neither the
American Congress nor the British Parliament was able to muster the courage and
independence required to deny their nations’ executives the authority to launch the
war. Both administrations fabricated the case for war and their legislatures failed
to hold them accountable - to require an honest and convincing argument for going
to war as a final resort. This failure to hold the war-makers accountable occurred
despite massive, worldwide popular expression of opposition to war. Anti-war
protests on the weekend of 15-16 February 2003, during the build-up towards war,
drew between 6 and 10 million protestors in sixty countries.' Neither popular oppo-
sition nor the lack of United Nations sanction deterred the Bush administration in
its determination to displace Saddam Hussein.

Still, one could argue that democratic societies engaging in the ‘new’ warfare
are accountable retrospectively; that as the consequences of their actions become
evident, democratic governments are necessarily responsive to subsequent elections.
Yet developments in the United States dissuade one from an overly optimistic ap-
plication of this principle. First and foremost, a democratic nation at war often
rallies to its leaders whether or not the war is justified; this phenomenon was seen
with Margaret Thatcher’s controversial Falklands/Malvinas War and with George
Bush’s re-election in 2004 in an election contested largely on the grounds of for-
eign policy and ‘national security’. But the November 2006 elections in the U.S.
provided a clear statement of popular opposition to the war in Iraq. In the House
of Representatives, Democrats, running largely on their opposition to the war, gained
31 seats and took control of that body. In the Senate only a third of the seats were
contested, but still the Democrats emerged with a one-vote majority. What was the
result? Despite controlling both houses of Congress, the Democrats have proved
unable in the half year they have held a measure of power to effect any change in
American policy on Iraq. In fact, during that period, the President implemented a
plan to increase the number of American troops deployed there, calling this a ‘surge’
rather than an ‘escalation’. American deaths in the war have indeed surged as has
sectarian civil war in that country. Opinion polls find President Bush’s popularity
at all-time lows, but neither Congressional efforts nor popular opinion have suc-
ceeded in holding the president accountable. American policy seems unlikely to
change significantly until the election of a new president in November 2008.

The failure of mobilized public opinion to change the course of the war is due in
part to the generally craven behaviour of the mass media in the United States. Having
spent the 20067 academic year in Oxford, I had occasion to see a much more robust
and critical media at work. American newspaper and television news have given George
W. Bush a free ride for the most part. Criticism has tended to be seen as ‘unpatriotic’

o



9780719079740 _C05.gxd 5/8/09 9:22 AM Page$8

158 ‘War on terror’

— a confusion the Bush administration has done much to encourage. American
reporters ‘embedded’ in the corps that went into Iraq have relied overwhelmingly
on Defense Department briefings while, by their reporting on presidential speeches
and news conferences, journalists have frequently served as mouthpieces for
the administration. No American reporter displays a hard-hitting opposition to
government policy akin to that of Robert Fisk of the Independent in Britain. The
response in the U.S. to Michael Moore’s films demonstrates that there is a public
eager for the critical independence Moore demonstrates. But to say that there is
an occasional opposition voice in the wilderness of a largely sycophantic media is
not to say that the American media are able to hold President Bush accountable.

Another measure of the administration’s unaccountability has been the failure
of the judiciary to stop the resort to torture, to compel the administration to abide
by the Geneva Conventions, or to guarantee a measure of due process in the
trials of ‘enemy combatants’ still detained at Guantdnamo Bay. With torture,
extraordinary rendition, and the virtually unlimited detention of prisoners without
true due process, the Bush administration has demonstrated itself beyond the law.
Periodically, individual judges have made rulings that challenge the administration’s
blanket assertions of unlimited power, and the Supreme Court has forced the
administration to backtrack and secure Congressional authority for its handling of
Guantdnamo prisoners, but continued revelations call into question the fairness of
the military tribunals operating at Guantdnamo. In more than five years, with
more than 600 detainees held at the camp, only a single case has moved to trial,
an Australian who eventually pleaded guilty in an agreement that permitted him
to serve an additional nine months’ sentence in his homeland. Neither international
public opinion nor court intervention has been able to assure due process to these
prisoners of war whom the administration refuses to treat as such. The United States
is a functioning democracy but its handling of individuals seized during the war in
Afghanistan resembles the behaviour of unaccountable hostage-takers.

This discussion suggests some of the difficulties involved in drawing too sharp
a distinction between the war-making of states and the terrorism of non-state
actors on the grounds of political accountability. Until democratic societies such
as the United States and Great Britain succeed in ensuring a greater accountabil-
ity to public opinion, democratic institutions, and national and international law
in the making of foreign policy and the waging of war, there will remain more blur-
ring in any discussion of war and terror than many of us will be comfortable with.
These realities in the relations between war, terror and politics undercut the meas-
ured upbeatness of Professor Bar On’s conclusion. I only wish she were right!

Note

1 BBC News Online, 17 February 2003 at http://news.bbc.co.uk/2/hi/europe/2765215.stm.
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6 Jeff McMahan

War, terrorism and the ‘war on terror’

‘What terrorism is

Most of us agree that terrorism is always, or almost always, wrong, which is hardly
surprising, since the word is generally used to express disapproval. If an act of which
we approve has features characteristic of terrorism, we will be careful to deny that
it is in fact an act of terrorism. For example, those who believe that the bombings
of Hiroshima and Nagasaki were morally justified tend to deny that they were
instances of terrorism. So while we agree that terrorism is almost always wrong, we
sometimes disagree about what it is we are condemning.

To avoid misunderstanding, I will say at the outset what I understand terrorism
to be. Acts of terrorism are intentional efforts to kill or seriously harm innocent
people as a means of affecting other members of a group with which the immedi-
ate victims are identified." Usually the aim is to terrorize and intimidate the other
members as a means of achieving some political or broadly ideological goal, though
the aim might be different: it might, for example, be to punish or achieve vengeance
against the group as a whole. Although the group against which terrorism is
directed is usually political in nature, it need not be. It might, for example, be the
group of doctors who perform abortions.

Because the term ‘terrorism’ is normatively loaded and therefore tends to be
used by people to describe their enemies whatever their enemies may do, there is
no definition that can capture all the many ways in which the term is ordinarily
used. But the definition I have offered seeks to identify the core descriptive fea-
tures of terrorism, while also explaining why terrorism, in its paradigm instances,
is morally so abhorrent. Many of the definitions currently on offer in the literature
stipulate that the agents of terrorism must be ‘non-state actors’ (thereby conveniently
ruling out even the conceptual possibility that states can be guilty of terrorism;
the most that states can do is to ‘sponsor’ terrorism), or that the targets of terrorist
action must be non-combatants rather than, as I suggest, innocent people (thereby
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raising the question why violent police action does not count as terrorism), and so
on. I think that these and other proposed restrictions on the notion of terrorism
are distortions that derive either from the dominant state-centred paradigm of inter-
national relations or from the theory of the just war which claims that combatants
are legitimate targets while non-combatants are not.

The claim that terrorism involves intentional attacks upon the innocent raises
a number of questions. I will discuss two. First, what is the relevant sense of ‘innoc-
ence’? As I will use it here, ‘innocent’” has two senses, one formal, the other sub-
stantive. In the formal sense, a person is innocent when he has done nothing to
lose his right not to be attacked or otherwise harmed - that is, when he has done
nothing to make himself morally liable to attack. The substantive sense of the term
gives a criterion of liability to attack. According to the regnant version of the the-
ory of the just war, the criterion of liability to attack is posing a threat to another.
On this view, the substantive sense of ‘innocent’ is ‘unthreatening’. Another com-
mon sense is ‘defenceless’. For reasons that I will not elucidate here, I believe that
neither of these is the appropriate substantive sense with which to fill out the for-
mal notion, for neither is correlated with a plausible criterion of liability to attack.”
The appropriate sense, in my view, is ‘morally innocent’, by which, in this context,
I mean ‘not morally responsible for a wrong in a way that makes one morally liable
to attack as a means of preventing or correcting that wrong’.

A second important question about innocence is whether a terrorist act is to
be understood as an intentional attack on a person who is in fact innocent, or whether
it is better understood as an attack on a person whom the attacker believes to be
innocent. If we insist that a killer must believe his victim or victims are innocent
in order for his act to count as terrorism, we will have to concede that there are
fewer terrorists than we thought. Because many of those who are uncontroversially
terrorists are morally motivated, it would be surprising if they believed that their
victims were innocent in the relevant sense. Many appear, on the contrary, to accept
some doctrine of collective guilt that allows them to believe that all the members
of the group against which their action is directed are collectively inculpated. So
an act can be a terrorist act even if the agent believes the victims are not innocent.
(It can, however, matter why the agent believes the victims to be non-innocent. There
can be mistakes of moral status and mistakes of identity. An attacker who correctly
identifies his victims but mistakenly believes that they are non-innocent is a ter-
rorist. But suppose a combatant fighting in a just war attacks a group of people whom
he mistakenly believes to be enemy combatants, and attacks them intending in part
to terrorize other enemy combatants. He is intentionally attacking people who are
in fact innocent with the intention of terrorizing other members of their group. But
because his mistake is factual rather than moral, he is not a terrorist.)

It is worth stressing that it is a necessary feature of acts of terrorism not just
that they must be intended to kill people who are in fact innocent but also that the
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killing must be intended as a means of affecting others. Consider, for example, a
person who bombs an abortion clinic intending only to prevent the killings of foe-
tuses that would otherwise occur there. If this person does not intend to terrorize
other abortion providers, he is not a terrorist, even if he would welcome it as a side
effect if others were frightened into closing their clinics. If an act of killing is purely
defensive, in that it is intended only to prevent the victim from causing harm, it is
not terrorism even if the victim is innocent. Yet an act may be both defensive and
punitive and still be terrorism. If, for example, the clinic bomber intends both to
defend foetuses and to punish the particular abortionists he kills, he is neverthe-
less a terrorist if he also intends to terrorize and intimidate other doctors who per-
form abortions.?

Terrorism and unjust war

If what I have said is right, whether an act of killing counts as terrorism depends
in part on what the killer’s intentions are. What most people think of as legitimate
acts of war also kill innocent people, and often on a scale much larger than that
which contemporary terrorists have so far reached. The difference is that while
terrorists intend to kill people who are innocent as a means of affecting others, legit-
imate acts of war kill innocent people only as a side effect — as ‘collateral damage’,
in military jargon.

It is perhaps surprising that a distinction as important as that between terrorism
and just warfare could be a matter of what an agent’s intentions are rather than a
matter only of what he causes to happen in the world. Indeed, many philosophers
now argue that the intention with which an act is done does not affect the per-
missibility of the act. These philosophers have adopted a variety of positions on
the distinction between terrorism and just war. Some have argued that there is an
important difference between the two that does not involve intention: for example,
that the moral principles that govern the conduct of war are different from those
that govern the use of violence in other contexts, that the prohibition of killing the
innocent can be overridden in order to destroy a military target as a means of advanc-
ing a just cause but not in order to terrorize people as a means of advancing a just
cause, that it matters whether the killing of innocent people is a causal means to
the achievement of a good or an effect of the achievement of the good, and that
violence in war typically has appropriate political authorization, whereas in terror-
ism it does not.* Other philosophers who reject the relevance of intention to per-
missibility have been led by their rejection of terrorism in the direction of pacifism,
while still others have openly endorsed the permissibility of terrorism in a wider
range of cases than most of us are willing to recognize.’

I will not consider here whether the intention with which an act is done can
affect the permissibility of the act. Nor will I explore the moral difference between
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terrorism and just warfare. But I will, as a means of understanding the moral
and legal status of terrorists, examine the moral difference between terrorism and
unjust war.

A war can be unjust for various reasons. It might be fought for a just cause but
be unnecessary for the achievement of that cause, or disproportionately destruct-
ive relative to the importance of the cause. Usually, however, wars are unjust because
they are fought for a goal, or cause, that is unjust. I will refer to combatants who
fight for an unjust cause as ‘unjust combatants’ and to combatants who fight in a
just war as ‘just combatants’.

Unjust combatants pose a problem for the understanding of terrorism that I
have offered. When unjust combatants attack just combatants, they are attacking
people who are morally innocent, since those who merely defend themselves and
others against wrongful attack are not thereby guilty of a wrong that makes them
liable. If unjust combatants attack just combatants intending not only to eliminate
the threat they pose but also to elicit fear in other just combatants, hoping thereby
to deter them from fighting, then by the definition I have given, those unjust com-
batants are terrorists. Even if they mistakenly believe that their cause is just and
thus that their adversaries are not innocent, that should not exclude their being
terrorists, just as the abortion clinic bomber’s mistaken belief about the status of
his victims does not prevent him from being a terrorist, if his act is intended in part
to intimidate other abortionists.

In practice this may not mean that many unjust combatants count as terrorists,
since most presumably do not specifically intend for their acts of war to intimidate
other enemy combatants. But those unjust combatants who do have that intention
seem to be counter-examples to my definition, since no one believes that they are
terrorists. Indeed, most people believe that unjust combatants do not act wrongly
at all, provided they obey the rules of engagement, even if they intend for their acts
of war to frighten and deter other enemy forces.

It is, however, hard to discern relevant differences between an unjust combat-
ant and the abortion clinic bomber who intends to terrorize abortionists generally,
and whom most will agree is guilty of terrorism. The unjust combatant is, of course,
an agent of the state and does not act illegally, whereas the bomber is a private indi-
vidual who violates the law. But these differences do not seem to constitute the
difference between permissible killing and terrorism. The unjust combatant is, after
all, the agent of a state that is acting illegally through his action.

I suspect that our tendency to treat the clinic bomber but not the unjust com-
batant as a terrorist derives from our correct sense that terrorists deliberately
attack illegitimate targets together with the mistaken but widely accepted view that
all combatants are legitimate targets. Our unreflective acceptance of the just war
theory’s identification of the distinction between combatants and non-combatants
with the distinction between legitimate and illegitimate targets has, if I am right,
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distorted our understanding of terrorism. (Many people do, however, consider cer-
tain attacks against military targets as terrorism. Many Americans, for example, describe
the bombing of the Marine barracks in Lebanon in 1983 and the attack on the USS
Cole as acts of terrorism. They defend this classification by noting that the U.S. was
not formally at war and the attackers were not agents of a state. Yet the attackers
could claim to be legitimate agents of national liberation acting against hostile forces
unjustly occupying their homeland.)

There are, however, morally significant differences between recognized ter-
rorists and unjust combatants who confine their attacks to military targets. What
are they?

Unjust combatants by definition fight in support of ends that are unjust.
Terrorism, by contrast, is defined by its use of wrongful means. It is possible to use
terrorism, or terrorist tactics, in support of ends that are just. For example, the British
bombings of German cities in World War II that were intended as a means of demor-
alizing the civilian population were acts of terrorism wrongfully committed in pur-
suit of a just cause in a just war. (The bombings of Hiroshima and Nagasaki were
also terrorist acts perpetrated in a just war, though their immediate aim — uncon-
ditional rather than conditional surrender — was not just.) So a comparison between
terrorists and unjust combatants solely in terms of the ends they pursue seems
initially to suggest that the acts of unjust combatants are, if anything, more seri-
ously objectionable than those of terrorists. But contemporary theorists of the just
war generally claim that the conditions in which unjust combatants fight absolve
them of responsibility for the aims of their war. And the goals that terrorists pur-
sue are often unjust.

Perhaps, then, what distinguishes terrorists from unjust combatants is a matter
of the means they use to achieve their aims. It might be argued that terrorists neces-
sarily use wrongful means to achieve their aims, whereas unjust combatants do not,
provided they obey the rules of war. If unjust combatants are absolved of respons-
ibility for the aims of the war in which they fight, they may not be guilty of any
wrongdoing at all. This is in fact the common view.

But this understanding of the action of unjust combatants is mistaken, despite
its widespread acceptance. Unjust combatants are instruments of injustice. Even if
they confine their attacks to military targets, they still do not serve their country’s
unjust ends by permissible means. This is because for them, with rare exceptions,
there simply are no legitimate targets. Unless they are fighting in a war in which
both sides are in the wrong, unjust combatants engage in combat against just com-
batants. And, unless the just combatants pursue their just aims by wrongful means,
they are innocent in the relevant sense, for they do not make themselves liable to
attack, or lose their moral right not to be attacked, simply by defending themselves
and other innocent people against a wrongful attack. Most of us accept that it is
normally wrong to kill innocent people as a means of achieving a goal that is just.
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How, then, could it be permissible to kill innocent people as a means of achieving
goals that are unjust?

With these observations as background, reconsider the comparison between unjust
combatants and terrorists. Terrorists by definition use unjust means, while unjust
combatants by definition serve unjust ends. Terrorists often but not necessarily pur-
sue unjust ends. Except perhaps in wars in which no one has a just cause, unjust
combatants almost invariably use unjust means — that is, means that wrong their
victims. With respect to ends and means, therefore, there is so far no reason to sup-
pose that what terrorists do is morally worse than what unjust combatants do. Yet
unjust combatants are almost universally believed to enjoy various privileges and
immunities, such as exemption from punishment for killing just combatants, that
no one believes that terrorists are entitled to. Is this belief justifiable? Or should
we accept that what unjust combatants do is typically wrong to roughly the same
degree as what terrorists do? Or should we perhaps conclude that what terrorists
do is in general morally objectionable only to the degree that we think that what
unjust combatants do is objectionable?

There are three morally significant differences between unjust combatants and
terrorists. Among these I do not include the fact that, unlike the just combatants killed
by unjust combatants, the victims of terrorism are unthreatening and defenceless.
As I noted earlier, that just combatants pose a threat does nothing to make them
legitimate targets, since they are justified in posing a threat. And the murder of innoc-
ent people would be no less wrong if terrorists were to give them a sporting chance
of defending themselves.

The first of the three significant differences between unjust combatants and
terrorists is that even when both use unjust means to achieve unjust ends, unjust
combatants in general have a greater range of excuses that mitigate their culpabil-
ity and may even exculpate them entirely. Unjust combatants, for example, are often
compelled to fight, whereas most terrorists are volunteers. (There are of course excep-
tions, such as child soldiers who have been abducted, brutalized, drugged, and sent
to conduct a terrorist massacre in a village.) There are also epistemic differences.
Unjust combatants tend to believe, often understandably and sometimes even
reasonably, that what they do is justified. They may have limited access to infor-
mation, they may have been lied to by their government, they regard the order to
fight as morally and legally authoritative, and there is a long history of general accept-
ance of the idea that a combatant does not act wrongly if he confines his attacks
to enemy combatants. Terrorists, by contrast, systematically violate a prohibition
against intentionally attacking people who are merely going about the ordinary
business of life — bystanders — that has been recognized in virtually all cultures
for thousands of years, and is, indeed, recognized even in their own cultures. If, for
example, Baruch Goldstein had been acting as an authorized agent of the Israeli
state when he massacred 29 Muslims at prayer in 1994, this would have been
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recognized even by Palestinian terrorists as morally different from the killing of
Palestinian civilians as a side effect of an attack on a launch site for missiles aimed
at Israel. And it is reasonable to hold such terrorists accountable for failing to
recognize the inconsistency between the belief that terrorist acts by their enemies
would be specially heinous and the belief that their own terrorist acts are permis-
sible. In general, therefore, there is less epistemic justification for terrorists than for
unjust combatants to believe that what they do is morally permissible.

Yet the appeal to excuses cuts both ways, for some of the excuses that are often
cited on behalf of unjust combatants also apply to some terrorists. Many suicide
bombers, for example, are credulous and uneducated young people who have been
repeatedly assured by the moral, political and theological authorities in their cul-
ture that the killing of randomly chosen members of a population they regard as
their enemy is supremely meritorious and will gladden the heart of the deity. From
the nature of their action we may infer that they strongly believe that what they do
is right — more strongly, presumably, than most unjust combatants believe in the
rightness of what they themselves do. So, if we accept that unjust combatants do
wrong but, because of the epistemic limitations under which they act, are not to
be condemned or punished, we should also accept that the same may be true, though
perhaps to a lesser degree, of some terrorists.

There is, moreover, a further reason for thinking that the excuses available to
unjust combatants do not provide a significant ground of moral differentiation between
them and terrorists. The claim that a person’s action is excused presupposes that
the person has acted wrongly. Yet what most people believe is not that terrorists
and unjust combatants both act wrongly but that unjust combatants are excused
while terrorists are not; it is, rather, that terrorists act wrongly while unjust com-
batants act permissibly, provided that they obey the rules of engagement.

The second important difference is that whereas unjust combatants who attack
just combatants usually intend only to eliminate an obstacle to the achievement
of their goals, terrorists who kill innocent people use their victims strategically as
means to their ends. Common sense intuition tends to distinguish between these
modes of agency, and to regard the opportunistic use of the innocent as the more
seriously objectionable of the two.® It is important to note, however, that this does
not distinguish all unjust combatants from terrorists. Those who intend the killing
of just combatants as a means of terrorizing the enemy also use their victims
opportunistically.

The third and perhaps most important difference between unjust combatants
and terrorist, is that unjust combatants who obey the rules of engagement thereby
respect and preserve laws and conventions designed to limit the violence of war.
Even though unjust combatants act wrongly when they attack just combatants, we
nevertheless grant them legal permission to do so. This legal permission is endorsed
by morality because of its pragmatic utility. Morality is in effect compelled by
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current conditions to allow, and indeed to require, that certain wrongful acts be
impunible under the law.

The explanation for this is ultimately traceable to the epistemic constraints under
which combatants act. For a variety of reasons, some of which I gave in citing excus-
ing conditions that commonly apply to the action of unjust combatants, most unjust
combatants believe that the war in which they are fighting is just. Given the
absence of any authoritative and epistemically reliable judicial body empowered to
pronounce on matters of jus ad bellum, whatever is legally permitted to the just
will therefore be done by the unjust in the belief — often genuine but sometimes
feigned — that they are among the just. If, therefore, our aim is to make it more
likely that unjust combatants will adhere to certain restrictions that ought to apply
to them, we will have to subject just combatants to those restrictions as well, even
if the restrictions ought not to apply to them. At present, this means that the prin-
ciples governing the conduct of war must be neutral between just and unjust com-
batants. Since a neutral rule prohibiting killing in war by both just and unjust
combatants would be not only ineffective but also unjust, since it would deny the
permissibility of defence by the just against the unjust, the only feasible option is
a rule permitting both just and unjust combatants to fight.

But there is no similar necessity for legally or conventionally permitting any-
one to engage in terrorism. Because terrorism involves intentionally killing the innoc-
ent, it can be morally justified, if at all, only in conditions of extremity, and even
then only for those with a just cause. Such conditions are rare enough that terror-
ism can be legally prohibited without, in general, unduly burdening the just in conflicts
with the unjust. This is why participation in an unjust war, though morally imper-
missible, should be legally permissible, at least in the current institutional context,
while terrorism must be legally impermissible in addition to being virtually always
morally impermissible.”

This, then is the most significant difference between unjust combatants and
terrorists: that even though both act wrongly, unjust combatants act under a legal
permission that is justified morally by its utility in constraining the violence of war,
while terrorists deliberately breach the barriers between war and ordinary life,
thereby undermining the laws and conventions that have been devised precisely to
insulate ordinary life from the violence and disruption of war.

Are terrorists combatants?

I have argued that unjust combatants are legally and conventionally permitted to
act in ways that are morally impermissible. Part of what this means is that we agree
not to punish or condemn them for participating in an unjust war, even if in doing
so they kill people who are innocent in the relevant sense. I have claimed that
terrorism should remain illegal — that is, that it should be legally forbidden even to
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those with a just cause and that it should always be punishable under the law. But
doubts can arise about this. At least in certain cases, it can be and has been debated
whether terrorists have, or ought to have, combatant status. Terrorists themselves
often claim to be combatants, particularly when they are captured, since they
would like to be accorded prisoner of war status. And, perhaps surprisingly, the Bush
administration also claims that terrorists are enemy combatants in its ‘war on
terror’. Are terrorists combatants?

The concepts ‘terrorist’ and ‘combatant’ are not mutually exclusive. Given the
definition of terrorism I have proposed, it is clearly possible for regular, uniformed
military personnel to use terrorist tactics in the course of a war. These would be
combatants who had also become terrorists. Their use of terrorist tactics would make
them war criminals.

Consider, though, whether terrorists who are not members of any regular army
or militia, and who do not openly distinguish themselves as combatants, are never-
theless entitled to combatant status. In the immediate aftermath of 9/11, Bush vowed
that he would bring the surviving terrorist plotters to justice. But this is not what
one does to enemy combatants.® The rhetoric soon shifted, however, and terror-
ists were declared to be enemy combatants. This is perhaps surprising because it
appears to accord to terrorists a kind of legitimacy that they lack. But the reasons
for the shift are transparent. Under international law, combatants may be attacked
and killed at any time, anywhere, by enemy combatants. Thus, by declaring that
terrorists are combatants, the administration invested itself with the right to hunt
them down and kill them anywhere in the world without making an attempt to
capture them.

There are, however, disadvantages, from the Bush administration’s point of view,
to declaring that terrorists are combatants. For those with combatant status are legally
granted rights and immunities as well as liabilities. It is because combatant status
carries certain rights and immunities that captured terrorists seek to be classified
as combatants. Combatants who are captured have prisoner of war status, which
means that they may not be interrogated and must be treated humanely and be
repatriated at the conclusion of hostilities. Enemy combatants also have the legal
right to attack military targets, such as military, police, and government personnel
and facilities. If the terrorists of 9/11 were combatants, those who flew planes into
the World Trade Center were guilty of war crimes. But if the others had worn uni-
forms and had flown an otherwise empty plane into the Pentagon, their action would
not have been a war crime; it would not have been illegal at all. They would have
been acting within the legal rights accorded to combatants.

How could the Bush administration invest itself with legal rights to do all that
it wanted — that is, how could it claim the right to hunt down terrorist suspects and
kill them while also denying them both the legal right to attack U.S. military per-
sonnel as well as legal rights against interrogational torture and punishment in the
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event that they are captured? The solution on which the administration settled was
to designate terrorist suspects as ‘unlawful combatants’. This is a notion that had
its origin in a case in 1942 in which German military personnel infiltrated the U.S.
disguised as civilians in order to sabotage facilities that were important to the American
war effort.” The crime of which these saboteurs were guilty, and for which most of
them were executed, is that they were combatants who disguised themselves as non-
combatants to facilitate the conduct of military operations. In the words of Chief
Justice Harlan Fiske Stone, who wrote the judicial opinion on this case after
the executions had already been carried out, ‘enemy combatant[s] who without
uniform come . .. secretly through the lines for the purpose of waging war ... are
generally deemed not to be entitled to the status of prisoners of war, but to be
offenders against the law of war subject to trial and punishment by military tribunals’."’
There are various reasons why it might be thought that unlawful combatants
should be treated differently from combatants who are guilty of war crimes involving
intentional attacks against non-combatants — for example, that their action threat-
ens to diminish respect for the distinction between combatants and non-combatants
by undermining the adversary’s assurance that people who appear to be non-
combatants pose no threat. In any event, this case established the precedent for
the concept of an ‘unlawful combatant’ to which the Bush administration has
appealed.

According to the administration, unlawful combatants are like lawful combat-
ants in that they may be attacked at will without an attempt to capture them. Yet
they lack the rights and immunities of lawful combatants and thus may be tried by
either civil or military courts for harms they may cause, even to opposing com-
batants. The administration also claims, though this is even more controversial than
its other assertions about the status of unlawful combatants, that they are subject
to indefinite detention without trial and lack rights against harsh techniques of
interrogation.

My concern in this essay is with morality rather than law. Yet because the laws
and conventions of war have been designed to serve moral purposes, we cannot
determine how we ought morally to treat terrorists and terrorist suspects with-
out taking account of their legal status. I will therefore explain why it is doubtfully
coherent to suppose that terrorists who do not act as distinguishable members of
a regular military organization either have or could have combatant status.

The laws of war are not direct adaptations of the principles of morality to the
circumstances of war.'' They are human creations designed to serve certain pur-
poses. The main purpose they are intended to serve is the separation of war from
other human activities. They are designed to insulate ordinary civilian life from the
destructive and disruptive effects of war. Combatant status is a legal artefact that
has a crucial role in the achievement of this overriding purpose. The granting of
combatant status involves a tacit bargain. Those to whom it is granted are thereby
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guaranteed humane treatment and eventual release if they are captured, as well as
immunity to legal prosecution even if the war in which they fight is wrongful and
illegal. In exchange for these rights and immunities, they are required to observe
certain constraints on the conduct of war. They are required, in particular, not to
conduct intentional attacks against civilians. Combatant status is conditional on
reciprocity: one is entitled to the benefits only if one restricts one’s action in the
required ways.

Terrorists, however, subvert the central purpose of the laws of war in at least
two ways. First, and most obviously, they intentionally attack civilians. It is their
intention to expose ordinary civilian life to the violence characteristic of war.
Second, those terrorists who are not already uniformed members of a regular military
force in wartime carry out their missions clothed as civilians, thereby eroding the
ability of those who would uphold the laws of war to distinguish between those
who are threatening and those who are not. It is, in short, the essence of terrorism
to do precisely what the laws of war have been devised to prevent. And combatant
status is, in effect, a reward offered as an incentive not to do precisely what terrorists
do. It would be pointless to grant the rewards for refraining from engaging in
terrorism to terrorists themselves.

Even if it is true that people are entitled to the protections afforded by combatant
status only if they obey the restraints imposed by the laws of war, it is possible that
there could be reasons to accord the same protections even to those who system-
atically subvert the restraints. There might be contingent or pragmatic reasons to
grant to terrorists protections to which they have no claim as a matter of right. It
is, however, hard to imagine what those reasons might be.

I have argued that terrorists cannot have combatant status. Yet combatants who
commit terrorist acts in their role as combatants remain combatants and therefore
seem to be terrorists who have combatant status. This is actually not as puzzling
as it may seem. When someone in the role of a combatant commits an act recog-
nized as terrorism, he becomes a war criminal and forfeits the privileges of com-
batant status. He is, to put it paradoxically, a combatant who lacks combatant status.

Still, the legal status of a combatant who has committed a terrorist war crime
is different from that of a terrorist who is guilty of the same act but has not acted
as a member of a regular military organization. If the law accords some privileges
to the former that it denies to the latter, does this mean that the law does, in some
instances, what I claim would be pointless — namely, grant at least some of the rewards
for refraining from terrorism to terrorists? Recall that terrorists undermine the aims
of the laws of war in two ways: by intentionally attacking innocent civilians and by
posing as civilians, thereby making it more difficult for their adversaries to respect
the distinction between combatants and non-combatants. When a uniformed com-
batant intentionally kills the innocent for terrorist purposes, he is at least not guilty
of the second of these offences. It may therefore make sense to accord him certain
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legal privileges just for that, while denying those privileges to those who both kill
the innocent and blur the distinction between combatants and non-combatants.

Terrorists as criminals

In law, the alternative to assigning terrorists combatant status is to treat them as
criminals — people with no special protected status whose acts violate domestic or
international law. On this view, anti-terrorist action is a species of police action or
law enforcement; thus, the treatment of terrorists comes within the scope of the
legal and conventional norms governing police work rather than those governing
the conduct of war. This explains why the Bush administration did not persist with
its initial characterization of the terrorists of 9/11 as criminals, despite the fact that
criminal status would deny them whatever legitimacy might be implied by com-
batant status. For the norms of law enforcement require that criminals be arrested
and tried in civilian courts, but the administration prefers ‘manhunts’ (the term
favoured by former Secretary of Defense Rumsfeld), killing, and - for the survivors
— indefinite detention with interrogational torture.

Note that I have written that treating terrorists as criminals is the alternative,
rather than an alternative, to treating them as combatants. This is because at pre-
sent we have only two bodies of conventional and legal norms that might plausibly
govern co-ordinated, large-scale responses to the threats of violence that terrorists
pose: the norms of war and the norms of law enforcement. Because I have argued
that terrorists cannot be classified as combatants, I conclude that at present they
have to be regarded as criminals — that is, people who are guilty of criminal acts
and criminal conspiracies — and that terrorist suspects are criminal suspects.

It is, of course, possible to hold that the treatment of terrorists need not be
governed by the norms devised by or for any institutionalized practice, such as war
or law enforcement. One might, for example, hold that anti-terrorist action should
be directly governed by moral principles of self- and other-defence, unmediated by
any institutional framework. On this view, terrorists might permissibly be killed by
anyone, provided that the conditions of legitimate self- or other-defence were
satisfied — that is, if killing them were a necessary, discriminate and proportionate
means of averting a threat of unjust (and, some would insist, imminent) harm that
they posed to innocent people.

Obviously, however, it would be unwise to allow the threat of terrorism to be
addressed by individuals acting in their capacity as private citizens. The threat requires
an institutional response and, as I suggested in the previous section, institutions
cannot operate solely on the basis of the fundamental principles of morality. The
principles that regulate and guide the functioning of large-scale social institutions
must be designed to be responsive to pragmatic considerations such as problems
in the co-ordination of collective action and differences in the likely consequences
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of promulgating and attempting to follow certain principles in different social and
political conditions.

At present the only types of institution we have that are capable of addressing
the threat of terrorism are military institutions, whose activities are governed by
the war convention and the laws of war, and institutions for law enforcement, which
are governed by the norms for police action. Of these, only the norms for police
action can be appropriately applied to anti-terrorist action.

This is a conclusion I accept only with reluctance. For while terrorists are not
combatants, they are also unlike ordinary criminals. Criminals are seldom motivated
by the kinds of ideological concern that motivate terrorists, and their goals and the
means they use to achieve them tend accordingly to be rather limited. Because many
terrorists are morally, politically, and perhaps theologically motivated, and because
their goals tend to be ambitious, embracing the lives of a great many people, they
often seek to terrorize and intimidate entire political communities, and the level of
destruction they seek to inflict is correspondingly large. Thus far their achievements
have usually fallen well short of their aspirations. In some cases they may even
see terrorism as a second-best option to be pursued only because genocide is
unattainable.

There are other general differences between terrorists as a class and ordinary
domestic criminals that tend to make anti-terrorist action rather different from domes-
tic police action. These differences will be the focus of much of the remainder of
this essay. They suggest the desirability of forging a new set of norms and conventions
for anti-terrorist action that would be intermediate between the norms for police
action and the norms governing the practice of war. While my remarks will be
relevant to determining what the content of those norms should be, I will not pre-
sume to offer suggestions for specific norms, conventions or laws. That is a task
better left to people whose expertise in the formulation of social and political
policy is greater than mine.

The requirement of arrest

One important element of the norms governing police action that distinguishes them
from the norms and conventions governing the practice of war is what I will call
the ‘requirement of arrest’. This is the requirement that police seek to arrest criminal
suspects so that they may be brought to trial rather than immediately attacking or
killing them. Police action is in general only derivatively or secondarily defensive.
Social defence against criminals proceeds indirectly through arrest, trial and deten-
tion rather than directly through immediate preventive violence. Killing is permit-
ted only as a last resort, or as a matter of necessity. The police are permitted to kill
a criminal suspect only when that is necessary to incapacitate him when he resists
arrest and poses a serious and immediate threat to others.
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Many people think that the requirement of arrest is excessively constraining
in anti-terrorist action. They think that it is permissible to go after terrorists by
military means even if terrorists are not themselves combatants. Is this right, or
should anti-terrorist agents be required to try to capture terrorists rather than kill
them?

To answer this question, it is necessary to understand the rationale for the re-
quirement of arrest. Suppose that a man has committed a series of murders and
remains dangerous. From the point of view of the police and the courts, he must
of course remain a criminal suspect. But it is a presupposition of the example that
he is in fact an actual criminal, a murderer. Although this is by hypothesis objectively
true, the police are still required to try to arrest him and bring him to trial. This is
so even if they know that he has committed a series of murders and remains danger-
ous (that is, even if their belief that he is a dangerous murderer is both epistemically
justified and true). The critical question for our purposes is whether the require-
ment that the police arrest rather than kill him derives from his rights? Does he have
a basic, non-derivative moral right to be arrested and tried rather than attacked and
killed?

I think not. Given that he has in fact murdered innocent people and poses a
wrongful threat to the lives of others, he is morally liable to be attacked or even
killed if that is the most effective means of defence against him. If, for example, he
were lurking in the park late at night and a private citizen, knowing the facts, could
kill him as he approached his victim, it would be permissible and desirable for the
citizen to do so. In killing him in defence of the potential victim, the citizen would
neither wrong him nor violate his moral rights. The murderer has no moral right
not to be killed while he continues to threaten the lives of others.

The reason we insist that the police must try to arrest him rather than kill
him derives not from his moral rights but from the rights of other people — innoc-
ent people. It is simply too dangerous to the lives and liberties of innocent people
to allow the police to kill rather than capture people they believe to be dangerous
criminals. To give the police licence to attack or kill criminal suspects without first
attempting an arrest would inevitably and perhaps frequently result in the killing
of innocent people, either through mistake or abuse. The requirement of arrest is
a norm we accept as a concession to the fallibility of the agents charged with the
defence of the innocent.

Parallel claims apply to anti-terrorist action. Actual terrorists — people who
are in fact trying to kill innocent people as a means of achieving their political
ends — are morally liable to defensive killing if that is the most effective way to
prevent them from killing their potential victims. An actual terrorist would not be
wronged by being killed to prevent him from killing innocent people. This is a clear
implication of uncontroversial principles of self- and other-defence. Yet for various
reasons, the assumption that terrorists are liable to defensive action cannot serve
as a guide to action in strategies for combating terrorists. For that would expose
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innocent people to unreasonable levels of risk at the hands of those assigned to their
defence.

Perhaps the most significant risk is the risk of misidentification. In domestic
law, the principal, though by no means only, reason we insist that criminal sus-
pects be arrested and tried is to ensure that the innocent are not punished by mis-
take. For mistakes are easy to make when criminals try as well as they are able to
evade identification. In this respect both domestic police work and anti-terrorism
are quite different from war. For in war combatants are required to wear uniforms to
distinguish themselves both from civilians and from combatants of other countries.
But no one wears a uniform to identify himself as a criminal or a terrorist.

The risks of misidentification are considerable even in domestic anti-terrorist
action, as was shown recently when British police killed a Brazilian man whom they
mistook for a terrorist shortly after the terrorist bombings in London in 2005. But
the risks of misidentification are exacerbated when anti-terrorist action has to be
conducted in foreign countries, and especially when it has to be carried out with-
out the co-operation of the government of the country in which it is conducted.
In 1973, for example, agents of Mossad, the Israeli intelligence and counter-terrorism
agency, killed an innocent Moroccan waiter in Norway in the mistaken belief that
he was the leader of the Palestinian ‘Black September’ terrorist group that had
massacred Israeli athletes at the 1972 Munich Olympics. This case provoked an
international scandal, but in general the incentives to exercise reasonable care in
identifying and attacking foreign terrorists are weaker than those for exercising care
in domestic police work or anti-terrorist action. Governments will naturally take
greater precautions to avoid killing their own citizens by mistake.

Another reason for insisting on the requirement of arrest in anti-terrorist
action is that terrorists seldom offer the opportunity to attack them in isolated areas.
If one attempts to kill them preventively, one generally must attack them where
other people live, thereby imposing grave risks on the innocent. This objection to
hunting down and killing terrorists is often expressed by saying that the harm caused
to the innocent by the attempt to kill terrorists may be disproportionate to the harm
that such acts might be expected to avert.

While there are thus good reasons grounded in the necessity of avoiding harm-
ing the innocent to impose a requirement of arrest on anti-terrorist action, there
are also reasons to believe that the requirement of arrest must sometimes be sus-
pended in anti-terrorist action. These reasons derive from the various ways in which
anti-terrorist action frequently differs from domestic law enforcement.

May the requirement of arrest sometimes be suspended in
anti-terrorist action?

There are three features that together tend to distinguish anti-terrorist action from
ordinary police work. The most important of these is, of course, that the threats
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posed by terrorists are often substantially greater than those posed by ordinary
criminals. As I noted earlier, they often seek to coerce an entire people through
terror by inflicting the greatest levels of death and suffering of which they are cap-
able. So the harms to be averted through anti-terrorist action are in general
significantly greater than those that ordinary police work seeks to prevent. When
this is true, I will say that the ‘threat condition’ is satisfied.

Second, efforts to capture terrorists may be less effective as a means of defence
than attempting to kill them. (When this is true, I will say that the ‘effectiveness
condition’ is satisfied.) This difference in likely effectiveness is more pronounced
in anti-terrorist action than in domestic law enforcement, especially when anti-
terrorist action must be conducted abroad. When terrorists who threaten one
country reside in another, the government of the country in which they live may,
for a variety of reasons, including a concern for its own political survival, provide
only limited, token support for the work of foreign anti-terrorist agents. Or it may
provide no support at all, or may even engage in active obstruction of efforts to
arrest terrorist suspects. Also, and for obvious reasons, terrorists tend to choose to
live in areas where they enjoy the support of the local population. In these cases,
terrorists often have sentinels who will alert them to the approach of anti-terrorist
agents, assist them to evade capture, and obstruct their removal or extradition in
the event that they are captured.

Third, efforts to arrest terrorist suspects are often more dangerous to anti-
terrorist agents than killing them would be. (When this is true, I will say that the
‘danger condition’ is satisfied.) It is, of course, also true of domestic police work
that killing criminal suspects would often be safer for the police than trying to arrest
them. But the difference in the degree of risk between the options of capture and
killing is much greater in the case of anti-terrorist action. This is in part because
terrorists are more likely than ordinary criminals to fight to the death in resisting
arrest. Not only are the penalties terrorists would face if convicted in general greater,
but also terrorists are more highly motivated and may indeed regard the opportun-
ity to kill anti-terrorist agents before dying a martyr’s death as more desirable than
being arrested and punished. But if terrorists can reliably be expected to resist arrest
with maximum violence, it could be imprudent to forfeit the element of surprise
by attempting an arrest rather than simply attacking them with the intention of cap-
turing any who might be induced to surrender.

Another reason why anti-terrorist action is more dangerous, particularly in for-
eign areas, is related to one of the reasons why arrest may be less effective than
killing as a method of defence. When terrorists have sentries who can warn them
of the approach of strangers, as well as local supporters who are willing to protect
them, anti-terrorist agents face the prospect of ambush both in trying to capture
the terrorists and, if they succeed, in trying to extract them for trial elsewhere. Killing,
by contrast, may often be accomplished from a safe distance.
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The dangers of attempting to capture determined and well-organized terror-
ists are illustrated by the events that culminated in the killing in November 2002
of six people whom the U.S. described as al-Qaeda militants. They were killed by
a Hellfire missile fired from a Predator drone aircraft while they were driving in a
van in the Yemeni desert. This instance of ‘targeted killing’ by the U.S. was much
criticized (perhaps on good grounds, though objective evaluation is difficult because
the primary source of information about the incident is the government that car-
ried out the attack), but the relevant point here is that 14 soldiers had earlier been
killed in an attempt to capture one of the people who was killed in the strike."

I concede that the three respects I have cited in which anti-terrorist action may
differ from domestic police work are not respects in which anti-terrorist work always
differs from ordinary police work. The threat, effectiveness and danger conditions
are less likely to obtain when anti-terrorist action takes place in a domestic rather
than foreign setting, and are less likely to obtain even in a foreign setting when the
foreign government is co-operative and competent.

My claim is only that when the three conditions do obtain, or even when only
the first and second obtain, there is good reason to suspend the requirement of arrest.
For when the threat that terrorists pose is grave, when killing them would be more
likely to avert the threat than trying to capture them, and when trying to capture them
would be riskier than killing them, we may then owe it to the terrorists’ potential
victims — both the innocents they would otherwise kill and the agents whose respons-
ibility it is to protect those innocents — to try to kill them rather than to try to cap-
ture them. If the choice that terrorists have forced on us is between killing them and
allowing the innocent to remain at risk of being killed by them, justice may demand
that they, rather than the innocent, bear the costs of their own wrongful action.

The three conditions that may justify suspension of the requirement of arrest
in anti-terrorist action may also be satisfied in some cases of domestic law enforce-
ment. If a criminal suspect is highly dangerous to those around him, if killing him
would be more effective in eliminating the threat he poses than an effort to arrest
him, and if attempting to arrest him would be significantly more dangerous for the
police than killing him, the requirement of arrest may yield to moral principles of
self- and other-defence, making it permissible to kill him. The most obvious case
in which these conditions may obtain is when a criminal suspect resists arrest through
violence. The reason it is permissible to attack a suspect in such a case is that his
use of violence both makes him liable to attack and also suggests that the risks to
the police and others of continuing to try to subdue him have become excessive.
But if, in advance of attempting an arrest, there is good evidence that a person has
already acted in a way that makes him liable to defensive action and the risks of
attempting to arrest him are as great as or even greater than those in a typical case
in which a suspect violently resists arrest, it seems that the requirement of arrest
ought, as a matter of consistency, to be suspended in this case as well.
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The problem of liability

Both in domestic law enforcement and in anti-terrorist action, the obvious objec-
tion to bypassing the requirement of arrest and resorting directly to defensive action
is that this involves treating a person as a criminal, and harming him in the pro-
cess, without first demonstrating his guilt. The person who is attacked rather than
arrested is denied the presumption of innocence.

This, however, is a necessary feature of all action that is defensive rather than
punitive, ex ante rather than ex post. And sometimes police action does have to be
purely defensive. For example, on the day on which I am making revisions to this
essay — 16 April 2007 - police in Blacksburg, Virginia, have just engaged in defen-
sive action against a murderer who killed 32 people on the campus of Virginia
Polytechnic University — though if their action succeeded at all, it was apparently
only by inducing the murderer to kill himself.

The difference between this kind of case and most instances of anti-terrorist
action, however, is that terrorists seldom present themselves as targets while they
are in the process of committing a terrorist act. Suicide bombers, an increasingly
common species of terrorist, act only once and cannot be punished after the fact.
If one has sufficient knowledge to be able to attack them before they can detonate
their explosives, and if an attempt to arrest them would risk an immediate detona-
tion among innocent people, it could be justifiable to attack them pre-emptively.
But there could also be cases in which preventive attack, before the threat becomes
imminent, would offer the best prospect of effective defence. If the threat, effect-
iveness and danger conditions are met, could preventive attack against a terrorist
suspect be justified?

There are, of course, various objections to preventive defence. But many of the
familiar objections to preventive war — for example, that recognition of the permis-
sibility of preventive war could provide a legal rationale for virtually any war that
a country might be tempted to fight — do not apply, at least not very strongly, to
preventive defence against individual terrorists, or terrorist suspects. Yet one important
objection may apply, at least in many cases. This is that preventive defence may
involve attacking a person who has as yet done nothing to make him morally liable
to attack. To attack someone who is not liable to attack is to attack someone who
is innocent in the relevant sense. In general, it is unjust to subject a person even to
preventive detention; how much worse, then, to subject him to preventive execu-
tion. We simply may not kill those who we think, even on very good grounds, will
later become terrorists. Justified defence, like justified punishment, requires that
the person acted against be doing something, or has done something, that makes
him morally liable to what is done to him.

This objection to preventive anti-terrorist action should be distinguished from
the objection based on the possibility of misidentification, though they are related
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and perhaps overlapping. The problem of misidentification is that anti-terrorist agents
may mistakenly attack people who have no association with terrorism of a sort that
would make them dangerous to others. The problem of liability is that anti-terrorist
agents may attack people who are associated with terrorism in ways that may make
them dangerous but who as yet have done nothing to forfeit their rights against
attack. In terrorism, as in crime, there are many people who are dangerous, in the
sense that they are significantly more likely than most other people to commit
terrorist or other criminal acts, but who have so far not acted in a way that would
make them liable to preventive action. Such people would be wronged if they were
attacked to prevent them from posing a threat in the future.

The problem of liability is not an objection to preventive defence in contrast to
arrest. For it would also be unjust to arrest a person if one has no reason to believe
that he has done anything to make himself liable to punishment. The problem of
liability is instead a general problem for any anti-terrorist action that is preventive
in character, as most action against suicide terrorists — and indeed most action against
all other first-time terrorists — must be.

The problem is not serious when there is compelling evidence that a person
has been actively engaged in planning and preparing for a terrorist attack. In these
cases we can follow the law of attempts by claiming a right of intervention against
an uncompleted attempt, or the law of conspiracy in claiming that the preparatory
actions are themselves a ground of liability to preventive measures, including
arrest and even, if the conditions for the suspension of the requirement of arrest
obtain, preventive attack.

Liability to preventive action

But what about people who have recently joined a terrorist organization and are
currently performing non-violent functions within the organization while training
for possible future missions, yet are not planning, preparing for, or participating in
any actual mission? Are such people liable to preventive attack?

To answer this question, it may help to consider a parallel problem in war. Suppose
that our intelligence services discover decisive evidence that the leaders of another
country are planning a war of unjust aggression against us. At this point, however,
the ordinary rank-and-file soldiers of the country know nothing about their leaders’
plans. Suppose we can defend ourselves against the planned aggression only by attack-
ing now, preventively. Are the unmobilized soldiers of our potential adversary liable
to attack, even though they are not attacking us and even though there is at pre-
sent no war between them and us? Most people believe that they are indeed liable,
simply by virtue of their membership in the military. Anyone who wears their uni-
form is considered by most people to be a legitimate target of attack. Even if our
surprise, preventive attack were illegal, the law holds that our own rank-and-file
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combatants who carried it out would not be guilty of war crimes. They would
not be guilty of killing the innocent, provided they confined their attacks to the
soldiers on the other side.

But how could merely wearing a uniform constitute a ground of liability to attack?
To judge a person liable to attack merely by virtue of his membership in a certain
group, such as a military organization, is, as I suggested earlier, the way in which
terrorists rationalize their attacks against the innocent. Yet there may be grounds
for holding unmobilized soldiers liable to preventive attack that do not presuppose
a repellent doctrine of collective liability that makes mere membership in a group
a basis of liability.

The argument for liability appeals to the idea that when a person enlists in the
military, or when he allows himself to be conscripted into the military, he has become
an instrument of the will of his superiors. The norms of military institutions are
such that when a person becomes a member, he effectively commits his will to obe-
dience. If his leaders begin to plan and prepare for an unjust war, he will have been
made into an unjust threat by their action — assuming that he will in fact obey, as
virtually all soldiers do. He may have been converted into a threat even if he is unaware
of his leaders’ plans, and so is unaware of having become a threat to others. Since
it was foreseeable when he joined the military that this might happen, he is respons-
ible for having become a threat. This is the basis of his liability.

One may object that while sometimes a person may be at fault for joining the
military — for example, if the military organization he joins is known to be likely to
fight in an unjust war — many people who join the military do so for good moral
reasons, and act admirably when they do. How, one may ask, can morally permis-
sible and indeed admirable action be a basis of moral liability to preventive force?
The answer is that fault is not necessary for liability in this kind of case. When a
person joins the military and surrenders his will to his leaders, he thereby becomes
strictly liable to preventive force in certain conditions. He knows, or should know,
the moral risk he runs in surrendering his autonomy to his leaders, and if he has
bad luck in having leaders who convert him into a threat without his knowledge,
he rather than his potential victims must pay the cost of his earlier choice.

This argument for the liability of unmobilized soldiers to preventive force may
be restricted in scope in two ways. First, there are rare instances in which active
duty soldiers do disobey. But even those who engage in conscientious refusal are
usually committed at the outset and renege on the commitment only later when
they discover exactly what they have been committed to. It seems plausible to sup-
pose that they remain liable to preventive force as long as their wills are commit-
ted. There may, of course, be a few who manage to preserve their autonomy by
remaining uncommitted to future obedience, deciding whether to obey each order
only when it is given. These individuals may not be liable to preventive force; but
they are nevertheless responsible for misleading others by their presence in the
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military to believe that they are committed to obedience; they therefore may have
no justified complaint if they are treated by others as if their wills were committed
to future obedience.

Second, the argument for liability presupposes that all those in the military entered
it voluntarily. But this is false. I concede this objection: a person cannot be liable
to preventive force by virtue of having joined the military if his becoming a mem-
ber was genuinely involuntary. Exactly what the conditions of voluntariness are is
a contentious issue. For present purposes, perhaps it will do to say that a person’s
membership in the military is voluntary when he could reasonably have avoided it.
When people enlist in the military voluntarily, or when they allow themselves to
be conscripted into the military when the penalties for conscientious objection are
mild, we can say that their being in the military is voluntary and they may be held
accountable for their choice. By contrast, those who acquiesce in conscription only
because the penalties for conscientious objection are draconian may be said to serve
involuntarily. The argument for liability may not apply to them.

The argument I have given for strict liability among military personnel provides,
I believe, the best defence of the common belief that even unmobilized soldiers
can, on rare occasions, be legitimate targets of preventive attack. Most people who
would accept this argument would also think that it applies unrestrictedly to all mem-
bers of all legitimate military organizations. I think, however, that it is subject
to one further, highly significant restriction. I believe that it applies only to those
soldiers whose leaders are planning and preparing for an unjust attack. But I will
not discuss or defend this restriction here. For the point of the argument is to sug-
gest that those who believe that members of the military — including those who are
unmobilized — may be legitimate targets of preventive attack should also accept that
members of terrorist organizations may be liable to preventive attack for the same
reason. Indeed the argument for strict liability is stronger in the case of members
of terrorist organizations than in the case of military personnel. This is so for several
reasons. First, most terrorists are enthusiastic volunteers. There are people who are
compelled to become terrorists — for example, child soldiers in Africa who commit
massacres in villages as a means of terrorizing and intimidating the larger popula-
tion — but they are atypical. Second, it is scarcely possible to join a terrorist organ-
ization permissibly and for morally admirable reasons. For a terrorist organization
is by definition committed to the intentional killing of innocent people as a matter
of policy. This is not, however, a necessary feature of military organizations and is
not even contingently a feature of most actual military organizations.

Earlier I proposed three conditions that together could justify the suspension
of the requirement of arrest in anti-terrorist action. I will now suggest two further
conditions that, if satisfied, could justify preventive action against terrorists or ter-
rorist suspects. The first is that the person is an active member of an organization
that uses terrorist tactics as a matter of policy. Such an organization is dedicated to
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killing innocent people; its members may therefore be liable to preventive measures
on the ground that they are guilty of conspiring to kill the innocent. Yet there are
some organizations which comprise many branches that perform different func-
tions, some of which are legitimate while others are terrorist. It is therefore important
to insist on a second condition, which is that preventive action should be reason-
ably expected to make a proportionate contribution to the prevention of terrorist
action. Preventive action may not be taken against a member of an organization
that is involved in terrorism unless there is reason to believe that this will actually
serve to protect the innocent. In this respect the restrictions on anti-terrorist
action are more stringent than those conventionally imposed on military action in
war. For in war the killing of enemy combatants is conventionally permitted even
when there is no evidence that killing them will make any contribution to the achieve-
ment of the aims of the war. (My own view is that this is a mistake and that acts
of killing in war should likewise be subject to a requirement of necessity.)

In cases in which these two conditions are satisfied and the threat, effectiveness
and danger conditions are satisfied as well, terrorists or terrorist suspects may be
liable to preventive attack. The five conditions together are sufficient to make a per-
son presumptively liable to preventive attack even if he has so far never engaged
in actual terrorist action and, perhaps, even if he is not currently engaged in
preparing for a specific terrorist action. In cases in which the two conditions are satis-
fied but the three conditions justifying the suspension of the requirement of arrest
are not, terrorist suspects may be liable to preventive arrest even in the absence of
evidence that they have previously participated in terrorist action or are actively
preparing for a specific terrorist action. The grounds for liability to preventive arrest
are similar to the grounds for arrest in the law of conspiracy, except that in these
cases the ground of liability would have to be complicity in a conspiracy to commit
terrorist acts rather than active individual preparation for specific terrorist action.

Proportionality in police action, anti-terrorist action and war

I noted earlier that one important reason for imposing the requirement of arrest
on anti-terrorist action is that attacks on terrorists do not and cannot take place on
remote battlefields but must in general be conducted in areas where other people
live, thereby exposing innocent people to grave risks of harm as a side effect. Some
people who agree that terrorists are not combatants and that anti-terrorist action
is not governed by the norms and conventions of war contend that the proportionality
constraint on anti-terrorist action is more restrictive than that which applies to action
in war. They believe, in other words, that anti-terrorist action must not expose innoc-
ent people to levels of risk as high as those to which it may be permissible to expose
them in the course of war. Michael Walzer, for example, claims in a recent article
that ‘justice demands. .. that the army take positive measures, accept risks to its
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own soldiers, in order to avoid harm to civilians. The same requirement holds for
anti-terrorists — holds more strongly, I think, insofar as it is mostly police rather than
soldiers who are at work in this “war” (or, the soldiers are doing police work), and
we impose much higher standards of care for civilians on the police than we do on
armies in combat’.”’

There is a sense in which this is true. As a general matter, the requirement of
due care for the safety of bystanders is stronger in the case of police work than it
is in war; but this is only because the goals of police action are in general less import-
ant. Many criminal suspects, including some actual murderers, will not pose a
serious threat to others even if they are not arrested. We seek to arrest, try, and
punish criminals for a variety of reasons other than to defend ourselves against them:
for example, retribution, redress, reform, deterrence of others, and so on. Such aims
are usually less important, or less certain of achievement through punishment, than
preventing a criminal from further harming the innocent. But in those cases in which
the primary aim of law enforcement is defence rather than punishment — for ex-
ample, when a murderer is on a rampage and threatens to kill a great many people
— the requirement of due care for the safety of bystanders to which the police are
subject may be less demanding, since more is at stake.

Indeed, there is one reason why the proportionality constraint may on such occa-
sions be less demanding than the corresponding requirement that applies in war
and foreign anti-terrorist action. This is that those who would be endangered by
domestic police action in these cases may already be at considerable risk from the
criminal, so that it may be on balance safer for them if the police take more aggress-
ive measures against the criminal. The risk of inadvertent harm to the innocent
from the action of the police may be outweighed by the extent to which police action
reduces the threat that the criminal poses to the innocent. Unless we think that
there is some reason why it is better to be at greater risk from a criminal than to
be at lesser risk of accidental harm by the police, the requirement of due care, or
proportionality, should be relaxed in these cases.

There is, in fact, no difference in stringency between the proportionality con-
straint on acts of war and the proportionality constraint on police action. They are
the same constraint. A state of war does not have the effect of weakening or com-
promising the rights of innocent people. Their right not to be harmed as a side effect
of an act of war is no less strong than their right not to be harmed as a side effect
of police action. It is just that in war the harms to be prevented are generally greater;
therefore the harms that it can be permissible to risk or to inflict as a side effect of
averting those harms can be correspondingly greater and still be proportionate.

There is, however, one reason why anti-terrorist agents could be justified in some
instances in adhering to a weaker standard of due care for bystanders. There may
be instances in which anti-terrorist agents know that many of the people among
whom terrorists are living are supporters who shelter and assist them in various ways.
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These people are not themselves terrorists. Their action does not make them
liable to intentional attack. But those who voluntarily allow terrorists to live in close
proximity to them in order that they may shelter and support them can have no
legitimate complaint if they are harmed as a side effect of action taken against the
terrorists to which there would otherwise be no objection. Such people make
themselves liable to the risks they run by collaborating with people who are them-
selves legitimate targets of attack. They cannot claim a right not to be harmed even
unintentionally when acknowledgement of such a right would enable them to pro-
vide a moral shield for terrorists.

It is of course almost never true that all the bystanders who would be at risk
of being harmed by an attack against terrorists are supporters who aid and abet
terrorist activities. But it can nevertheless make a difference if some are. Here is a
hypothetical example based on a recent and all-too-real episode. In the summer of
2006, members of Hezbollah in southern Lebanon fired thousands of missiles into
northern Israel. Many of the warheads were packed with metal pellets that on deto-
nation spewed out in all directions. At the explosion sites I saw a few months later
(one a children’s playground), all surfaces within about a 100-foot radius - houses,
trees, walls, sidewalks, pavements — were densely riddled with deep pock-marks from
these pellets. (The pellets themselves had long since been collected by neighbourhood
children.) The nature of the missiles, combined with the fact that they were not
aimed at military targets, indicates that the intention of those who fired them was
to kill as many people as possible. It did not matter who these people were as long
as they were Israelis. These were therefore terrorist attacks. Many of the missiles
were fired from within villages in southern Lebanon. Israel was criticized, with some
justification in my view, for causing disproportionate civilian casualties in its
defensive strikes against the missile sites. But suppose that Israel had chosen to make
a more restrained and measured military response, making precision strikes
against only a small number of carefully chosen missile sites. Suppose that all the
sites from which missiles had been launched were within villages and that Israeli
tactical planners had to choose between attacking one launch site within a village
known for its allegiance to Hezbollah and attacking another site within a village
known for its opposition to Hezbollah'’s terrorist tactics. I think it would clearly be
wrong to attack the latter, if other factors were equal, since it would be reasonable
to expect that a higher percentage of the unintended casualties in the other village
would befall people whose support for terrorism had made them liable, at least to
some degree, to suffer the side effects of anti-terrorist action. They would, at a min-
imum, have weaker grounds for moral complaint at being harmed by action
directed against terrorists whom they had sheltered and assisted. If this is right, it
suggests that the proportionality constraint on anti-terrorist activity may be more
stringent if terrorists are attacked in a neutral area than if they are attacked in an
area in which they are known to be sheltered and assisted.
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It is worth stressing, however, that if the standard of care may sometimes be
less stringent in foreign anti-terrorist action than in domestic law enforcement, that
is not because the people among whom terrorists live matter less because they are
members of another society. People who are wholly innocent — who are in no way
responsible for the threats terrorists pose — have the same right not to be attacked
or harmed whatever their nationality.

This means that the proportionality constraint in war and in anti-terrorist
action abroad is actually more stringent than most people suppose. If we want to
determine whether it would be acceptable to kill a certain number of innocent peo-
ple as a side effect of some act of war, or of some anti-terrorist action, we should
ask ourselves if it would be permissible to proceed if the innocent people who would
be killed were our compatriots rather than foreigners. If we think that it would be
wrong to sacrifice our compatriots in those circumstances, then we ought not to
proceed. Suppose, for example, that the only way to eliminate the threat from a
certain terrorist is to fire a missile at the hotel room in which he is staying. If it would
be wrong to fire the missile if the hotel were in New York or London, then it would
be wrong to fire it if the hotel were instead in Baghdad, or Kabul.

I will conclude by asserting two liberal pieties that, though familiar and even
platitudinous from the point of view of the political left, nevertheless seem to me
to be both true and profoundly important. One is that attacks against terrorists or
terrorist suspects that kill the innocent, either by mistake or as a side effect, are often
not only disproportionate but also counter-productive. By inflaming the hatred of
those related to the victims by nationality or religion, these acts may recruit more
terrorists than they eliminate. The second, related point is that the most important
part of anti-terrorist action is not military action, police action, or even interdiction
of terrorist attacks. It is to give justice, and to show generosity and magnanimity
to oppressed, exploited, humiliated or merely disadvantaged peoples whose grievances
- some unreasonable but many legitimate — are the ultimate sources of terrorism."*
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David Rodin

Response to Jeftf McMahan

What moral norms should regulate our response to terrorism? Should terrorists be
considered combatants under the laws and ethics of war? Or should they rather be
regarded as dangerous criminals, so that our response ought to be governed by
the norms of police action? These are the questions at the heart of Jeff McMahan’s
original and closely argued essay. His compelling answer is that terrorists must be
treated as criminals, not combatants. In this I wholly agree, though I will suggest
that there are important political reasons for this conclusion that stand alongside
the elegant moral argument provided by McMahan.

But what follows from treating terrorists as criminals rather than combatants?
In particular is there a duty to arrest terrorists rather than simply kill them outright?
McMahan concludes that there is a strong, though defeasible, presumption in
favour of arrest. Here I think McMahan underplays the strength of the conclusion.
The reasons underlying the obligation of arrest go beyond those considered by
McMahan and this has important consequences for his account of the defeasibil-
ity conditions that follow.

McMahan’s approach to the requirement of arrest is to focus not on the rights
of suspects (which he thinks can be forfeit in certain circumstances), but on the
need to protect the innocent from the risks of mistaken forceful action by the police.
This is clearly a relevant consideration. But in fact the requirement to minimize
mistake in police action, however important, is peripheral to the underlying rea-
son for the requirement of arrest. This reason has more to do with rights than
McMahan allows — both the rights of the suspect himself, and of other members
of society — and with the societal role played by arrest and punishment.

It is important to remember that the function of arrest is not simply to remove
potentially dangerous individuals from society. Arrest is the first stage — the neces-
sary preliminary — to a broader process of morally just criminal law enforcement.
This process consists in the familiar elements of arrest and evidence gathering (a
police function); trial (a judicial function); and punishment and related outcomes
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(a function of the prison and probation services, ideally supported by rehabilita-
tion, psychiatric, educational and community services). When thinking about the
requirement to arrest terrorist suspects, we must think about the whole process of
law enforcement, and especially the possibility of conducting a fair trial, not sim-
ply the immediate act of capture.

Once the issue is couched in these terms it is much harder to ignore the fact
that important rights are at stake. As Amnesty International has tirelessly stressed
throughout its history, every human has a basic right not to be subject to the coer-
cive power of the state without a just and transparent legal process.' Moreover this
right is possessed by the guilty as well as the innocent. When a criminal has been
convicted of a crime we do not then say that he had no genuine right to be tried,
but only an apparent right prior to the establishment of his guilt. Rather, conduct-
ing a fair and transparent trial, with appropriate opportunities for appeal, is a nec-
essary condition for punishment to be just. Without it there can be no punitive
authority, and punishment, even of the guilty, without proper authority is always
unjust.

What can account for the peculiar importance and strength of the right to arrest
and trial? Part of the answer lies in the fact that the right to trial is not simply a
right of the suspected criminal alone, it is a right of all members of society: we all
have a right that suspects be arrested and tried. This shared right stems from two
kinds of consideration. First is what we might call the ‘public truth’ function of crim-
inal justice. By recording evidence and exposing criminal acts to public scrutiny,
judicial trials ideally perform several important social-moral functions. They expose
criminals to a kind of ‘epistemic shame’ (the shame of having others ‘know’)
which is quite different from punitive shame. They can facilitate emotional closure
and healing for victims. They allow society to publicly reaffirm and develop shared
values within a rational system of law governed by rules of precedent. It is these
functions of the trial that ‘truth and reconciliation’ councils attempt to replicate with-
out the punitive element.

The social functions of trial are important, but there is a second, more import-
ant reason underlying the obligation to arrest and conduct trials. We all have a right
that suspects be openly tried because this is a fundamental protection (perhaps the
fundamental protection) against abuse by the power of the state. Much political
philosophy in the social contract tradition has emphasized the fear of anarchy —
the ‘state of nature’ — as the prime motivation of political ethics. The state is rightly
viewed as fulfilling an essential moral function by curtailing anarchy and enabling
co-operative social goods. Yet, as thinkers like Hannah Arendt and Judith Shklar
have emphasized, another fear — fear of the abusive and predatory side of state power
— is of equal importance for any account of political rights and justice. The fact remains
that states possess an unparalleled power to harm and abuse citizens. The twentieth
century’s grim history of genocide and massacre, disappearances, torture, arbitrary
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detention, forced marches and ethnic cleansing reminds us how terrible the power
of the state can be when not constrained by just laws and judicial institutions. We
risk a kind of historical myopia if we view terrorism as posing a unique threat to
our rights and security. States have historically demonstrated a power to harm and
commit injustice that terrorist groups can so far only dream of.

The right not to be subject to the coercive power of the state without fair trial
is our first, and (in a well-functioning judicial system) our best, defence against tyranny
and arbitrary state power. This rationale is different to McMahan’s worry about
mistake in police violence (though it shares with it a concern with protecting a broader
set of rights than those of the suspect alone). It is not simply the fear of mistaken
violence, but the fear of deliberate violence without accountability that lies at the
foundation of the right to arrest and trial. Nor is this an idle fear. The experience
of detainees at Guantdnamo shows how quickly even liberal democratic states can
fall into abusive practices without appropriate legal oversight.

On the view I am advocating, the provisions of just law enforcement — includ-
ing the rights governing arrest, trial and punishment — serve a dual function. They
are at once an enabling component of state power, and a limit on the exercise of
that very same power. They are a means for the state to stop criminals on our behalf,
and they are our means to prevent the state from itself becoming criminal.

So important is the moral foundation of the right to arrest and trial, that we
may wonder how it could ever be justified to kill suspects without trial in the course
of police action. In fact the answer to this question is logically embedded in the
very same right. For a suspect’s right to arrest and trial is also a duty — and the right
and duty operate reciprocally. When one is suspected of a crime, one has a duty to
submit to a fair trial, if required to do so on appropriate grounds, by agents of the
state. But if one fails to observe this duty by resisting arrest then one thereby becomes
liable to reasonable police force (including, if necessary, lethal force).

McMahan considers the right to use force against those resisting arrest as a
sub-species of self-defence: the point for him is that the police have the right to
use force against those who violently resist.” This is of course true, but it misstates
the basic moral mechanism at work. Imagine a suspect who resists arrest by lock-
ing himself in a ‘safe room’ to which no one has access. The police would be justified
in using force to break into this room, even at considerable risk to the life of the
suspect, though the suspect has threatened no violence in resisting arrest. The reason
is that the suspect has made himself liable to police force by spurning a meaning-
ful opportunity to surrender and submit to a fair trial. The police use of force must
be proportionate (both to the nature of resistance and the gravity of the accused
offence) but it can certainly be lethal.

Of course the police sometimes need to use force in self-defence or the defence
of others. But it is against the context of the overriding importance of the composite
right and duty of arrest and trial that self-defence must be understood. Self-defence
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is in many ways an aberration within a law-governed society. Self-defensive violence
is sometimes necessary to protect the rights of innocent persons, but it threatens
the moral presumption that violence should never be inflicted without legal over-
sight. Self-defensive violence engages the two elemental fears that lie at the core of
political philosophy: permitting self-defensive violence involves the risk of anarchy
by multiplying opportunities for the private use of force, and it risks tyranny by pro-
viding opportunities for the extra-legal use of violence by agents of state. The con-
ditions for using defensive force have been formulated with these risks very much
in mind and traditionally the conditions have been very restrictive indeed. Defensive
force must be necessary, proportionate and in response to a threat that is immin-
ent. It is limited, in other words, to necessary action against grave threats that wear
their injustice and immediacy clearly on their face. To borrow a formulation from
international legal jurisprudence, self-defence is restricted to cases in which there
is ‘necessity of self-defence, instant, overwhelming, leaving no choice of means, and
no moment for deliberation’.}

McMahan contests the requirement of imminence, in cases where the threat
to innocent people from potential terrorist attack is high. He argues that if five care-
fully specified tests are met, then a terrorist suspect may be liable to preventive force
— in other words he may be killed before he poses an imminent threat to the innoc-
ent. The five tests involve the risk posed by the suspect, the effectiveness of the
preventive killing compared with arrest, the danger posed to enforcement officers
by attempting arrest, active membership of a terrorist organization and that the killing
make an actual contribution to protecting innocent persons.

I'am sceptical that we can become liable to preventive force in this way. But let
us assume that we accept these five tests as correctly stating objective criteria for
liability to preventive force. We must still ask how appropriate these tests would
be as operational principles for real state officials. As we have seen, the norms that
govern arrest and the permissibility of defensive violence are not determined only
by the liability or immunity of suspects. They are also responsive to the need to
protect all of us from arbitrary state power. In this context we must interrogate the
proposed criteria carefully: who will be applying the criteria? On the basis of what
evidence? With what oversight? Are we willing to grant the conditional right of pre-
ventive killing to officials of our own state, knowing what we know of their mode
of operation and the reliability of their intelligence? Would we be willing to extend
these rights to our allies in the ‘war on terror’ such as the Russian, Pakistani,
Turkish or Moroccan secret service agencies?

There is moreover an important additional restriction on defensive force, codified
within most legal systems. We insist on subjecting defensive action to a post hoc
judicial review, in order to determine whether the conditions of self-defence have
really been met. Those who act in self-defence are therefore required to under-
take a significant legal and moral risk: they assume the presumption of wrongful

o



9780719079740 _C06.gxd 5/8/09 9:22 AM Page$9

War, terrorism and the ‘war on terror’ 189

homicide and are forced to plead the exceptional legal defence of self-defence in
order to achieve exoneration. The requirement of post hoc review applies to the de-
fensive acts of both private individuals and state officials, though the review pro-
cess takes different forms and reflects different burdens of evidence. By means of
post hoc review the potentially anarchic violence of self-defence is brought within
the purview of legal regulation, albeit in a retrospective manner.*

But it might seem that the requirement of post hoc review actually strengthens
McMahan’s argument for preventive police action. If all putatively defensive
violence must be subject to the requirement of post hoc judicial review, then surely
this will act as an effective check on arbitrary state power. Appropriate preventive
action can be used to avert potentially devastating terrorist threats and any prob-
lems with abuse of the preventive defence power by state officials can be sorted
out by the careful post hoc application of McMahan’s five tests.

The problem with this proposal is that the tests are poorly suited to the task of
regulating defensive action, either post hoc or ex ante, because they are indetermin-
ate. Consider the ‘effectiveness condition’, a centrally important test. This states
that the requirement of arrest can be overridden only if killing a terrorist suspect
would be more effective in preventing a future terrorist attack than arresting him.
But how are we to judge whether this condition is satisfied in a particular case? It
may be true, as McMahan says, that killing a suspected terrorist without first
attempting an arrest may bring some tactical advantages through maintaining the
element of surprise.

But against this must be balanced several competing considerations of effect-
iveness. By killing a suspect one gives up all possibility of interrogating him and
thus gaining potentially valuable information that could prevent future attacks. One
must also consider the effect that our actions have on the recruitment of future ter-
rorists. One of the great advantages of a well-ordered public trial is that it can expose
the true character and motivation of culprits. Terrorists under trial are often revealed
to be lonely and marginalized individuals, with a readiness to murder infidels and
fellow believers alike and whose philosophical and religious beliefs are extreme (even
within their own traditions) and often incoherent. Persons exposed in this way are
far less likely to serve as models for terrorist recruitment than the heroic martyr
killed by the apparently unaccountable iron fist of the oppressor, perhaps by the
‘cowardly’ means of a remote missile attack.®

One may be tempted to conclude on the basis of the interrogation and recruit-
ment considerations that the effectiveness condition will never, or almost never,
be met in practice. This would mean that McMahan’s account of preventive self-
defence will collapse into the traditional account requiring imminent threat. But
the deeper point is that we just can’t know if that is the case or not. The causal
chains between the potential harm averted by the killing of one terrorist suspect,
the harm caused by the potential incitement of other terrorists, and the failure to
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avert harm by killing potential sources of intelligence are long, complex, and de-
pendent on many unknowable counter-factual assumptions. It is highly unlikely that
general argument or specific evidence will settle the question of preventive effect-
iveness conclusively one way or the other.

In the hypothetical examples of philosophical argument, we can simply stipu-
late that conditions such as effectiveness and necessity are met, and this makes for
seductive conclusions. Who would not want to take effective preventive action against
terrorist atrocities, if we know the person killed is really liable to defensive force?
But in the real world evidence is always ambiguous and problematic. The traditional,
restrictive conditions for self-defence are precisely tailored to this ambiguous
reality. They operate in a way that is symbiotic and supportive — when an attack is
imminent it is much easier to be sure of the necessity and proportionality of the
response, and of the unjust nature of the threat. But as soon as one departs from
this traditional context of imminent self-defence, the ambiguity and indeterminacy
of the conditions become radically amplified. How can we know that the future attack
‘prevented’ by the police killing of a terrorist suspect would ever have occurred?
The evidential void created by expanded conceptions of self-defence will most often
be filled by violent action that is arbitrary or politically motivated.

In my view then there are just two appropriate contexts for police violence against
suspected criminals. The first is the ordinary right to use necessary proportionate
force in defence against an imminent threat. The police share this right with all per-
sons.’ Second, the police have the right to use proportionate force against those who
resist a properly mandated attempt at arrest, after having been given a reasonable
opportunity of surrender. Of course the crucial question here is: what constitutes
a ‘meaningful opportunity to surrender’. In Hollywood shows the police officer always
shouts out — ‘you are under arrest, come out with your hands up!” This may not
be appropriate to complex and dangerous terrorist operations, and other more cau-
tious protocols may need to be developed. But many police forces around the world
have experience in conducting arrests of well-organized and well-armed mafia and
drug gangs. This experience must be supplemented by comprehensive ethical and
jurisprudential debate to establish an appropriate set of powers and protections.

This seems like a restrictive account of police powers — and it is. But I believe
that it follows from the premise of treating terrorists as criminals. One risk of draw-
ing this conclusion, of course, is that it will only serve to cast doubt on the premise.
If the requirement to arrest suspected criminals is really as strong as I have sug-
gested, perhaps one should after all treat them as combatants. But the reasons for
treating terrorists as criminals rather than combatants are political and strategic as
much as they are moral.

Since 2001 we have learned the hard way that traditional military force is
poorly suited to combating global terrorist movements. Admittedly the occupation
of Iraq was executed with mind-boggling incompetence, and it is in any case
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unclear whether this operation should be regarded as part of the ‘war on terrorism’.
But even the war in Afghanistan, conducted with comparative success and legitim-
acy, has failed to root out terrorist activity there. Terrorist groups — small, agile,
geographically mobile, informally organized, and often virtually invisible — make a
maddening opponent for our armed forces configured, as they are, to smash the
armies of nation states. As many leaders, including George Bush, have recognized,
terrorism will ultimately be defeated by superior values — the much repeated mantra
of winning ‘hearts and minds’. Yet if one recognizes this, it seems an act of per-
versity to elevate terrorists to the presumptively legitimate status of enemy com-
batant rather than dangerous criminal.

Of course one of the reasons for choosing war rather than criminal law as the
primary forum of response to al-Qaeda in 2001 was the fact that policing and judi-
cial institutions with global reach were weak in comparison with military institu-
tions. The United States is a military colossus, and, as the old saying goes, ‘to the
man with a hammer every problem looks like a nail’. Yet one cannot help wondering
how differently things might have turned out if the resources dedicated to the wars
in Iraq and Afghanistan had instead been utilized to develop a dedicated interna-
tional police and judicial capability with a remit to arrest and try terrorists. Those
two wars have cost the U.S. government $570 billion as of August 2007 according
to the Congressional Research Service, and some estimates suggest that the final
cost could be as high as $3 trillion. In comparison the annual operating budget of
the international police agency Interpol is just $60 million.

A fair, open and transparent criminal justice system is one of the jewels in the
crown of the Western system of values. The challenges in bringing this system to
bear on global terrorist movements should not be underestimated, but they do not
seem insurmountable given sufficient resources and political will. If the struggle against
terrorists and violent extremists is really a battle of values, then we in the West need
to deploy our own basic values with more consistency and confidence.

Notes

1 It is interesting to note, however, that combatants in war do not have this right under
current international law. They may be killed by agents of the enemy state without trial,
irrespective of whether they are fighting in a war of aggression or of defence. They may
also be detained without trial for the duration of the conflict as prisoners of war (though
they also receive a set of countervailing rights and protections).

2 McMahan, p. 175.

3 The phrase is from the famous ‘Caroline Doctrine’ formulated by U.S. Secretary of State
Daniel Webster in a dispute with the British Crown in 1842 (quoted in Y. Dinstein, War,
Aggression and Self-Defence (Cambridge: Grotius Publications, 1988), 227).

4 This, incidentally, explains why preventive killing raises profoundly different issues to
preventive arrest. The difference lies in the post hoc potential for remedying mistake:

o



9780719079740 _C06.gxd 5/8/09 9:22 AM Page%z

192 ‘War on terror’

those subject to wrongful preventive arrest can be compensated (to some extent); those
subject to wrongful preventive killing cannot.

5 It must however be acknowledged that the process of arrest and trial poses its own chal-
lenges. The policy of raiding civilian houses in Iraq and Afghanistan to search for sus-
pected terrorists and insurgents has caused considerable resentment among the local
population. Moreover, public trials can be used by suspects to grandstand and gain addi-
tional publicity.

6 One difference is that while all persons have the right to use force in self- and other-defence,
the police arguably also have the duty to defend others.
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7 Khaled Abou El Fadl

Islamic law, human rights and neo-colonialism

My lecture will focus on the interface and tensions between the human rights
tradition and the Islamic tradition, particularly Islamic law. What is the ‘Tslamic
tradition’ and, more particularly, the Islamic legal tradition? Islamic law stands in
a paradoxical position vis-a-vis the human rights tradition. Western scholars have
argued that the roots of the human rights tradition are to be found in Judaeo-Christian
Natural Law, and more specifically, in the Natural Rights tradition.' In my view,
after post-Enlightenment Christian thought, the Islamic legal tradition has contributed
most to the emergence of the human rights tradition.” Today, however, Islamic law
is often invoked against the universality of human rights. Many Muslims and non-
Muslims believe that Islamic law is fundamentally at odds with modern human
rights.” They contend that the two systems of thought and institutions cannot be
reconciled.

Saudi Arabia, for instance, often specifies that it will comply with a human rights
treaty only in so far as it is consistent with Islamic law. Western commentators sug-
gest that these reservations make such treaties meaningless; Saudi Arabia claims
that without such reservations, Islamic law is nullified.* The issue is whether either
system is assumed to be immutable. If Islamic law is expected to accommodate the
ever-increasing ‘territorial’ claims of human rights regimes, will it necessarily lose
its integrity? If the space in human life occupied by Islamic law is all-encompassing,
does this make human rights marginal and irrelevant?

For the purposes of this presentation, when I refer to the human rights tradi-
tion I am not referring to international human rights treaties, which are vehicles
for generating positive legal commitments. Nor am I referring to statements of aspira-
tion by sovereign states such as those made in the Universal Declaration. A human
rights commitment is an intellectual conviction given reality by protecting and serv-
ing the well-being, dignity and autonomy of human beings — simply because they
are human. It is important to distinguish civil from human rights. Recognizing only
the rights of the citizens of a particular democracy is a form of civil rights commitment.
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Recognizing only the rights of particular groups distinguished by race, ethnicity,
religion or national affiliation does not amount to a human rights commitment.
Human rights are not contingent on the attitude of a majority. On the contrary,
only if the majority decides to honour the rights of all human beings is it consid-
ered to have acted morally. This is the anti-majoritarian thesis.

A human rights commitment entails a belief in the universality of rights. Attribu-
tion of these rights is not contingent on the values that a particular group adhere
to. Those who make a human rights commitment are duty-bound to honour the
human rights of all people. Reciprocity of conduct or treatment has no bearing on
the binding nature of that commitment. People who have made that commitment
will not resort to torture even if they have themselves been maltreated or tortured.

And people cannot be coerced into making human rights commitments. The
very logic of human rights precludes coercing people into changing their habits,
customs and social practices. Social practices cannot be coerced without traumatic
social upheaval. More importantly, the use of coercion against socio-cultural convic-
tions is inconsistent with the individual and collective right to self-determination.

Coercing governments raises different ethical questions. For example, attempt-
ing to coerce governments to comply with the convention prohibiting genocide or
the Geneva Conventions on armed conflicts is in many cases morally defensible.
However, attempting to coerce governments to force their citizens to alter their
socio-cultural practices is in most cases not morally defensible.

If my analysis thus far makes sense then the idea of universalism versus relat-
ivism is a false paradigm. Those who commit themselves to human rights must
believe in universal standards but must also respect the right of others to be dif-
ferent; they might be offended by the practices of particular cultures, but feeling
revulsion is one thing; failing to respect the right to be different is quite another.
The variability of rights raises the same type of challenge and requires a similar
response. Proponents of a particular scheme of human rights are bound to believe
that at a minimum all human beings must be afforded the set of rights propounded
by that scheme. They should not oppose people being afforded more rights than
those supported by their own scheme. But any additional rights are then treated
as privileges and not universal rights.

I

These abstractions mean very little unless backed up by a conviction firmly
embedded in the individual conscience. But the level at which such commitments
produce recognizable results is not law but culture. Many laws honouring human
rights are mere rhetoric. Political systems, particularly constitutional democracies,
may be necessary for the implementation of human rights commitments but do
not engender them. It is at the socio-cultural level that individual commitments turn

o



9780719079740 _C07.gxd 5/8/09 9:23 AM Page$5

Islamic law, human rights and neo-colonialism 195

into a collective sense of entitlement, denial, or outrage. Before becoming effective
laws, human rights are embedded in individual consciences and expressed as cul-
tural practices. By emphasizing the role of culture as a foundation for human rights
practices, I do not mean to marginalize the role of doctrine. Theories of universal
human rights are in perpetual dialectic with cultural practices. But this does not
mean that human rights paradigms are endlessly negotiable. For example, the
growing acceptance in the United States of preventive detention in secret prisons
and of the use of torture in the war against terrorism is fundamentally inconsistent
with any human rights scheme. I will say more on this point later.

What is or has been the impact of human rights practices on Islamic beliefs and
doctrines? It would be fallacious to speak of a single Islamic socio-cultural prac-
tice. But any commonality can be ascribed to Islamic doctrines, which originate in
textual sources such as the Qur’an and in theological beliefs. Of particular interest
to me is the unifying impact of Islamic law on Muslim cultures and particularly on
the possibility of Islamic human rights commitments. For most Muslims, Islamic
law is the normative system to which they willingly defer. There are also countries
like Saudi Arabia or Iran, where a particular interpretation of Islamic law enjoys
mandatory authority. In these states, governments perform a considerable amount
of socio-cultural engineering under the pretence of applying God’s law.

II

What is the Islamic legal system? In modern times — especially in the colonial and
post-colonial eras — it has been consistently misrepresented. The massive corpus
that represents the Islamic legal system — the cumulative determinations of diverse
interpretive communities through many centuries; the encyclopaedic reference sources
of the different schools of thought; the judicial hornbooks; the collections of responsa
(fatawa), the texts documenting judicial precedents and notable judgments, the many
texts on legal reasoning, philosophy and hermeneutics, the large number of texts
on ethics (akhlaq), morality, principles of governance, administrative law — these
have been essentialized into a very simplistic image. Such views often result from
treating the Islamic legal system as a politicized symbol. (Of course, no legal system
can avoid being manipulated and exploited as a political tool but there is a differ-
ence between respecting the integrity of a legal system and ignoring its integrity in
order to serve political interests.) No set of legal determinations authoritatively rep-
resents the Islamic legal system. It is a cumulative system of juristic investigations
by interpretive communities into the Divine Will and the public good. It is repres-
ented by several competing schools of jurisprudential thought. These schools diverge
on legal methodology and hermeneutical approaches but all of them are con-
sidered equally authoritative. When we speak of Islamic law we are speaking of a
vast micro-history that presents a rich and complex picture. I emphasize this to counter
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the stereotypical portrayals of Islamic law as an immutable, code-based system. But
I do not want to give the impression that Islamic law is entirely fluid. A specialized
linguistic and methodological practice unites the various schools under a single
systematic tradition.

It is ironic that with all this diversity the most uniform determinations in the
Islamic legal tradition are those most inconsistent with contemporary human
rights. These are the laws of hudud, dealing primarily with the punishment of crim-
inal offences. Because they are adopted by the majority of the different schools, they
pose the most formidable philosophical challenge to Muslims who wish to make a
commitment to human rights. Most human rights advocates would consider the
severing of the left hand of thieves or the stoning of adulterers to be serious human
rights violations — at least as serious as the use of torture.

Paradoxically, the laws of hudud are the most difficult to apply. From the time
of the Prophet, hudud penalties have been permitted only under the strictest pro-
cedural requirements, limiting the application of these measures. Moreover, the Qur’an
also sets up ethical barriers to hudud penalties by persistently exhorting Muslims
to be merciful and forgiving.® The practice of the Prophet indicates that where there
is any doubt, the hudud penalties cannot be enforced. For most of Islamic history,
the hudud penalties have had a very limited impact on the socio-cultural practices
of Muslims. This serves to illustrate the methodological error committed by cul-
tural fundamentalists Muslim or non-Muslim, who tend to conflate Islamic law with
Muslim cultures — or do the exact converse. They assume that all components of
Muslim cultures (such as honour-killings or female genital mutilations) are dictated
by Islamic law. The example of hudud penalties suggests how politicized discourses
about the role of Islamic law have become. This politicization has had a devastat-
ing affect on efforts to seek a proper balance between the two formidable normat-
ive systems of Islamic law and human rights.

III

Today, fundamentalist groups often treat hudud penalties as the symbolic embodi-
ment of the Divine Law. They have become a symbol of cultural autonomy and
resistance to Western hegemony. Consequently, Islamic activists are often suspi-
cious of any attempt to understand these penalties in their socio-historical context.
In this regard, the penalty for apostasy, one of the hudud punishments, is an ideal
example. Although the Qur’an explicitly provides that there should be no duress
in religion, most medieval Muslim jurists argued that an apostate, after being given
a chance to repent, ought to be put to death.® In the medieval context, this was unre-
markable. Among the Abrahamic religions, Jewish law punished rebels and apostates
with death while Papal law and procedure prescribed the burning or execution of
heretics and apostates.” The followers of the nascent religion of Islam experienced
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arude awakening when the leaders of the Christian Byzantium Empire arrested the
chieftains of Arab tribes from Judham, Ghassan, Kalb and Kinda and had them
crucified, mutilated, and eventually executed for the crime of converting to Islam.
Not surprisingly, this context impacted on medieval Muslim jurists, who could not
transcend the limitations of their time.® In the modern age Islamic activists have
tended to treat any effort to re-examine the socio-historical dynamics of this law
as assaults on the integrity of the Shari‘a; they are viewed as disingenuous attempts
to appease the West at the expense of the Divine Law.’

Through this dynamic the many universalistic and inclusivist orientations
within Islamic law and theology have been superseded by a defensive cultural par-
ticularism. Of course, this new theology selectively reinvents much of the Islamic
intellectual tradition. Other doctrines are ignored or maligned. In some cases, the
offending historical material has simply been destroyed. Exclusivists maintain the
pretence of being devout and conservative protectors of the one and only true Islam:
they alone (they claim) have the will to withstand the cultural onslaughts of Western
colonialism and imperialism."’

But this approach ignores Islam’s substantial humanitarian tradition and aborts
any potential for the emergence of human rights schemes founded on the Islamic
legal and intellectual tradition. Exclusivists re-engineer the classical legal tradition
in response to the onslaught of Colonialism and the ideological aggression of the
proponents of human rights. They construct Islamic law such that it becomes a sym-
bol of opposition to Western interventionism."'

Muslim cultures have not proven themselves to be uniquely resistant to human
rights. Many Christian or simply non-Muslim societies have been no less resistant.
But is the obstacle contemporary Islamic beliefs, not least those relating to Islamic
law? Or is the West’s promotion of a suppositious culture of liberty and human
rights one of the main contributors to the rejection of a human rights culture out-
side the Western world? Has the ‘war on terror” helped to promote human rights
cultures?

v

Recently, a number of prominent Saudi jurists shocked the Muslim world when
they issued responsa (pl. fatawa, sing., fatwa) declaring that it is sinful for Muslims
to believe in the illegality of slavery; that the abolition of slavery was a Western heret-
ical innovation (bid'atun fasida) which it is incumbent on Muslims to reject.
They also declared that the many Muslim jurists living and dead who condemned
slavery as consistent with Shari‘a thereby forfeited their status as Muslims. They
concluded by acknowledging that all Muslim countries have become signatories to
and ratified the Convention on the Abolition of Slavery, but have done so only because
they were coerced by the West.
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The timing of these responsa was disconcerting. They coincided with allega-
tions by Amnesty International and Human Rights Watch that boatloads of chil-
dren taken from disaster- and poverty-stricken areas such as Pakistan, Bangladesh
and Indonesia had been taken to Saudi Arabia and other Gulf countries and sold
into slavery."” Of course, this created a strong suspicion that the responsa were issued
to legitimate a gruesome social practice. It is deeply troubling to entertain this
possibility.

A fatwa issued by a qualified jurist is a non-binding legal opinion. Unless enacted
into law — when it becomes a hukm or a tashri’ — a fatwa invites Muslims to sub-
mit to the Divine Will as it applies to the case at hand."” Islamic responsa have played
an important and complex role in Islamic history. The slavery responsa, however,
are not likely to have much influence outside Saudi Arabia and the Gulf. What makes
these responsa interesting is that they attempt to reopen an issue long settled in Islamic
law. It has always been an affirmative objective of Islam to end slavery as an insti-
tution. The Qur’an and classical Islamic law had for centuries promoted the
manumission of slaves. But in the second half of the twentieth century, Muslims
accepted that stamping out slavery was a moral objective of the Islamic faith. It was
therefore unlawful for Muslims to own or deal in slaves."*

The attempt to reopen the issue of slavery clearly illustrates a certain kind of
dynamics between Islamic law and human rights. This is not a cultural and ethical
divide between Muslims and the West. Abolition was initiated by Western states
but the Muslim environment was very receptive. When these responsa were issued
the United States was pushing for the liberalization of the Saudi political system
and for religious reforms. These efforts generated considerable resentment among
the Saudi clerical class. American efforts to compel the overhaul of the religious
educational institutions of several Muslim countries by exerting pressures on the
governments of these countries reinforced their sense of disempowerment. The
American government was perceived as attempting to engineer an Islamic faith that
served American political interests. This American pressure has undoubtedly had
its effect; in a number of Muslim countries, for the first time since the colonial era
no courses on Islam are taught. Islam has been replaced in school curricula with
courses on akhlag (good conduct)."”” The Saudi responsa on slavery exemplified a
strategy of resistance to American hegemony in the region.

\%

As a religious tradition, Islam shares with the human rights tradition its emphasis
on the sanctity of human life. The Qur’an, the teachings of the Prophet Muhammad
(the Sunna), and the interpretive communities of Islam all place a high value on
human life. Humans are considered viceroys (khulafa’ fi al-ard); they are said to
have entered into a symbolic covenant (amana) with God by which creation is
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entrusted to their care. All human beings are bearers of the Divine trust. But
Muslims have the additional duty of bearing witness for God (shuhada’ li-Allah).
They are expected not only to safeguard God’s creation but to defend the moral
and ethical principles of Islam. They must all times enjoin the good and forbid the
evil (al-amr bi al-ma’ruf wa al-nahy ‘ann al-munkar).'

The law (the set of Divine directives)'” is a sacred trust at the core of this
covenantal obligation. Muslims have an obligation to establish justice (‘adl). This
includes the upholding of equity (‘ihsan), compassion (rahma), fairness and equality
(musawa) and principles such as the presumption of innocence (bara’at al-dhimma)
and the prohibition against the use of coercion or compulsion (man’ al-ikrah)."*
As early as the eighth century, diverse interpretive communities maintained that
the moral obligation of any Muslim state — and the objective of the Shari‘a — is to
promote the people’s welfare or well-being. Of course, such concepts are highly nego-
tiable. The Muslim classical age,"” however, refined this concept. The juristic inter-
pretive communities agreed that the protection of dignity (al-karama), rationality
(al-‘aql), personality (reputation) (giwama) and privacy (al-satr) were among the
core values for human well-being. Life, property, dignity and reputation enjoyed a
level of sanctity (‘isma). Classical jurists also developed legal doctrines rejecting prac-
tices such as the mutilation of corpses, torture (al-ta’dhib, al-mithla, al-musabara),
defamation (al-qadhf), collective punishment, excessive taxes (mukus), and the killing
of non-combatants during rebellions or wars.

Although these doctrines had clear humanitarian overtones, they did not con-
stitute significant contributions to the formation of a human rights culture. Compared
to other (non-Muslim) legal cultures, they afforded an advance in the degree of
respect afforded human beings. But they did not constitute a developed system of
ethical reasoning or a coherent set of ideological convictions.” Of course, it would
be anachronistic to fault Muslim jurists of the tenth or twelfth centuries for failing
to articulate coherent humanitarian ideologies.”’ But one wonders why later gen-
erations of Muslims did not develop these legal orientations into doctrines that could
support a cultural commitment to human rights.

The Arabic word for a moral or legal right is: haqq. As early as the ninth cen-
tury, Muslim jurists recognized the idea or concept of a right. They classified rights
as belonging (1) to God; (2) to humans or (3) shared by God and human beings.”
Rights were recognized as protected spheres and most jurists agreed that the spheres
protected by law were life, intellect, lineage, honour and property.** Classical Muslim
jurists recognized that there was a significant bifurcation between the moral con-
sequences of actions in the Hereafter and the legal consequences of actions on this
earth. The rights of God were vindicated by God in the Hereafter while the rights
of people were to be vindicated by the legal system on this earth.** Further-
more, according to the classical juristic tradition, rights belonging to human beings
could not be abrogated by the state or even God.”
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The classic discourses on huquq (rights), in combination with Islam’s empha-
sis on the sanctity of human life, afforded promising orientations. Indeed, some
Muslim commentators cite the hugquq discourses to proclaim that Islam developed
a Natural Rights tradition like that developed by the West. This claim is prob-
lematic at many levels. The huquq tradition, unlike that of Natural Rights, was not
primarily focused on exploring inalienable immunities or entitlements. But these
discourses are very similar to the early European debates on natural law; huqugq
too referred to what properly belongs to God as opposed to what is left to human
jurisdiction.

I ought to note another important classical jurisprudential discourse in Islam.
As early as the ninth century, Muslim theologians and jurists developed a field of
ethics comprising the investigation of good and evil (al-husn wa al-qubh) and the
obligation to do good and refrain from doing evil (al-ilzam). The most promising
insights into the natural entitlements of human beings are found in this field. The
classical discourses on husn and qubh investigated the extent to which right and
wrong is rationally derived or defined by revelation. They also investigated imper-
atives born of ethical values such as justice and compassion.”

A few examples: a tradition attributes to Ali, the Prophet’s cousin and fourth
Caliph of Islam, the saying: ‘If I heard a voice from the sky announce that lying is
good, I would not lie’, meaning that lying is inherently evil. The import of this tradi-
tion is that no text can render human enquiry into right or wrong superfluous.
However, the implications of this saying remained unexplored except by the Rationalist
schools, which developed interpretive communities exploring the notion that
moral obligations do not begin or end with the revealed text.

Another example more directly pertinent to human rights: according to a very
well-known tradition, Umar bin al-Khattab, close companion of the Prophet and
the second Caliph of Islam, criticized the inequitable conduct of one of his appointed
governors with the words: ‘By what right do you enslave people (through oppres-
sion and injustice) when they were born free!” This statement too left little imprint
outside the writings of the Rationalist jurists. Exploring its implications, the Qadi
‘Abd al-Jabbar, a tenth-century Mu’tazili scholar and author of a remarkable multi-
volume work titled al-Mughni*” (which rivals Aquinas’s Summa in size, sophistica-
tion and insight), reached the conclusion that slavery is inherently immoral (huwa
qubhun li dhatih wa laysat min makarim al-akhlaq). This was true even when retali-
ating against the enslavement of Muslims during a war. The Qadi was no outsider
to the Islamic tradition. Islamic jurisprudence and theology have long emphasized
the desirability of manumitting slaves out of charity or repentance.” But Rationalists
such as Ibn Rushd (Averroes) or much later, Muhammad bek Shafiq, in many ways
went beyond the literal words of the Qur'an in condemning the institution of
slavery as immoral and therefore un-Islamic (tunafi makarim al-akhlaqg wa hiya
ithmun wa fasad fa laysat min al-Islam).”
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The Rationalists of Islam made substantial contributions to human thought -
to the ethical legacy of humanity and not just of Islamic culture. They did not con-
ceive of the religious text as supplanting reason but as a firm moral foundation that
propels ethical investigation. In doing so, they contributed to the idea of a univer-
sal truth both accessible and accountable to human beings and binding upon
them. They made Islamic civilization part of a historical progression from Greek
philosophy to the European Renaissance and the Age of Enlightenment.* Ibn Rushd
(Averroes), not Thomas Aquinas, was the first to argue systematically that the a
priori principle of moral obligation is to enjoin the good and avoid wrong.*" This
was also Aquinas’s First Principle — often credited with opening the door to the
Natural Rights tradition. And Aquinas was quite familiar with the thought not just
of Averroes but with that of prominent Muslim Rationalists such as Ibn Sina
(Avicenna), Ibn Baja (Avempace), and al-Ghazali.*”” In his Summa, evincing his famili-
arity with the micro-discourses of the Muslim Rationalist scholars, Aquinas frequently
takes sides with one Muslim philosopher against another.

My point is not to make the typically apologetic and historically inaccurate claim:
Muslims did it first! Quite the opposite. Although the Islamic classical tradition was
rich with ideas well suited to a cultural trajectory favouring human rights, it did not
bear this fruit. In the West, in part by co-opting Islamic intellectual achievements,
the Natural Law tradition eventually gave birth to the Natural Rights tradition, which
in turn was instrumental in developing the revolutionary idea of universal human
rights.”® And it should be emphasized that the human rights culture is not secular
in origin. Many Western historians tend to ignore the fact that Natural Rights emerged
from deeply religious (notably Christian) perspectives.”* The most prominent
jurists of the Natural Rights tradition from William of Ockham and Jean Gerson
through Pufendorf, Vitoria, Sudrez and Grotius to Locke and Rousseau and more
recently Karl Barth, Germain Grisez or John Finnis were all deeply religious peo-
ple. Christian ethics influenced their commitments, choices and priorities.** Until
the end of the nineteenth century, Natural Rights theorists continued to invoke the
Divine as the ultimate source of obligation; even if rights are said to exist in nature,
it is the Divine that is the source of obligation.

In Islam, the classical Natural Rights thesis was philosophically developed by
Rationalist jurists such as the Andalusians: Ibn Baja (d. 1138), Ibn Aqil (d. 1185),
Ibn Rushd (d. 1198), and Ibn Tufayl (1185).* The same thesis was treated by
Rationalists such as Sadr al-Din al-Shirazi (aka Mulla Sadra) (d. 1641), Ibn al-Hasan
al-Tusi (d. 1067), Nasir al-Din al-Tusi (d. 1274), Ibn Aqil (d. 1119), al-Suhrawardi
(d. 1191, founder of the school of Illumination), Abu Bakr al-Razi (d. 925), and Fakhr
al-Din al-Razi (d. 1209). The Rationalists had a profound impact on the founda-
tions of Islamic jurisprudence but their influence on Islamic civilization as a whole
waned after the twelfth century. This was a pivotal point; Islamic civilization, under
siege by the Christian West, had now to defend itself against renewed waves of
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Crusaders. It suffered the loss of Andalusia®” and the sacking of Baghdad, the
capital of the Abbasid Caliphate, by the Mongols in 1258. Defensive, conservative
orientations tend to thrive in times of socio-economic and political unrest. But from
the twelfth century onwards a fateful and ironic exchange seems to have taken place
— as Rationalist forces retreated in the Islamic civilization, these same intellectual
orientations started on their laborious progress in the West.

VI

Rationalist scholars made genuinely original contributions to the classical Natural
Rights thesis during the Ottoman and Safavid periods in both Sunni and Shi‘i Islam.
But for the most part their works were isolated achievements. The growth of con-
servatism and anti-Rationalist theological orientations eventually culminated in the
ultra-conservative and uncompromisingly anti-Rationalist Wahhabi movement in
contemporary Islam. This was due to a variety of historical reasons that cannot be
adequately described in this essay. In brief, the more than a dozen Crusades waged
against the Muslim heartland, after assuming a secular veneer, culminated in the
humiliating colonial experience, which methodically undermined the institutions
of Islamic law.* More significant than the military occupation by the West of most
of the Muslim world were the economic and cultural concessions forced on Muslims.
The abolition of the Caliphate in 1922 and the wholesale adoption of Kemalist
secularism in Istanbul, the former capital of the Ottoman Empire and symbol of
Muslim unity, was an act of unprecedented historic significance. Of course, long
before it was formally abolished, the Ottoman Caliphate’s legitimacy was seriously
undermined; it had ceased to offer effective governance; its governors were often
intolerably oppressive; towards the end of its existence, it was unable to protect its
provinces. But the abolition of the Caliphate marked the end of an institution sym-
bolizing the idea of Islam not just as a religion but as a civilization. Muslims had
succumbed to the new reality of nation states. For centuries the Turks had played
a critical role in defending different parts of the Muslim world from invasion and
forcible conversion. The Turkish counter-offensive led to the siege of Vienna in
1683. But the Treaty of San Stefano, signed in 1878, extracted humiliating concessions
from the Ottomans. The Ottoman Empire might have been the ‘sick man of Europe’,””
but its allegiance and identity were clear. Despite the many Arab rebellions, often
supported by Western colonial powers, the Turks were allied with Muslim polit-
ical causes and, at least in principle, Muslims as a whole remained united against
Western colonialism.

But Atatiirk’s Turkey did not just secularize; it switched sides. It rejected
Muslim culture and law as inferior to that of the West. Atatiirk actively sought to
Westernize every aspect of Turkish life. Turkey declared itself a European coun-
try. The Turks also decided to stay out of the ongoing conflict between Muslims
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and Christian colonial powers.* Like many reform-minded nationalists, Atatiirk legit-
imated the colonial fantasy of the ‘White Man’s Burden’ — the disingenuous idea
that Western powers colonized Muslim countries for their own good. Western col-
onizers claimed to help the colonized rid themselves of traditional social systems
by establishing representative systems of governance. Far more significant were
the economic and political structural realities within which both the colonizer and
colonized were forced to function.

This structural reality was the challenge of modernity and the Turkish response
seemed to confirm a painful reality: that the Muslim umma (the united Muslim nation
mentioned in the Quran and the traditions of the Prophet Muhammad) had
moved from the realm of inspirational ideal to superstition. The whole Muslim world
was undergoing a massive socio-political transformation that altered the nature and
role of religious beliefs and practices. For only the second time in Muslim history,"'
the status of Shari‘a was openly challenged. But many Muslims contended that while
the renegotiated status of religion in the West was the product of historical pro-
cesses and needs, the debates in the Muslim world took place within the coercive
contexts of colonialism and a Western-defined modernity. At the heart of all these
debates was a basic anxiety as to whether surrendering to the demands of modern-
ity in effect meant the end of the Muslim tradition. The dominant role of Western
educated elites in Muslim societies exacerbated this anxiety. Modernity has forced
a nationalistic culture on all Muslim states. Citizenship status has come to define
the political treatment likely to be afforded a person - the miserable fate of state-
less Palestinians has amply demonstrated this. Modernity also imposed a de facto
secularism on Muslim societies since secular modern epistemology defined the devel-
opmental aspirations of the Third World.* The logic of development purportedly
displaced the authority of religion. Traditional societies, it was claimed, disintegrate
when humans realize that divine sovereignty is fundamentally at odds with their
own sovereign will. Human perceptions of their well-being and needs are shaped
by the aspirations created by Western technologies.

These ideas — and the anxieties that persistently accompany them - continue
to have serious consequences on human rights discourses. The nation state was a
defining component of the world order in the post-colonial era. And after gaining
independence, most Muslim states ended up with secular political orders. From the
eighteenth century on, Western culture and its institutions continued to replace
the institutions of Muslim culture.

One of the most profound changes was the systematic displacement of Islamic
law. This was achieved through a long process of forced commercial concessions,
special privileges for foreign nationals, the right of intervention on behalf of non-
Muslim minorities, courts of special subject-matter jurisdiction, mixed courts such
as the Anglo-Muhammadan courts in India, scholarship programmes for members
of the ruling class to study in European law schools, the construction of secular law
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schools that increasingly monopolized the legal market, and the implementation
of numerous legal reforms. The end result was the replacement of Islamic law, in
most cases, with the Civil Legal system. The institutions that had once supported
the development of Islamic jurisprudence became entirely marginal. Most schools
of Islamic law were closed primarily due to the shortage of clientele. The death
warrant of Islamic law was the co-optation by the state of the private endowments
that funded the largest and oldest institutions for the study of Islamic law.” A para-
doxical duality developed in Muslim cultures: from the age of colonialism to this
day, Muslims have mostly been governed by the French legal system. At the same
time, the very experts who implemented foreign legal systems would write books
exalting the superiority of the Islamic system. In effect, modern Muslims transformed
Islamic jurisprudence from a dynamic living system to a relic admired but never
used. The reality today is that modern Muslims have been completely deracinated
from their own legal tradition. Muslim legal experts are woefully ignorant about
the institutions and epistemologies that informed Islamic jurisprudence. As a final
irony, Western scholarly discourses on the Islamic legal tradition nowadays have
considerable authority in Muslim secular academies.*

Some countries attempted to Islamize their legal systems in the 1970s and 1980s
by implementing specific measures mostly derived from the hudud laws. But these
politicized measures were not geared to providing legal solutions to existing prob-
lems but to reinforcing the appearance of Islamicity; such campaigns were high on
propaganda but did little more than strengthen the perception that Islamic law is
fundamentally at odds with the Natural Rights of human beings. Consider the obscene
examples paraded before the world: Pakistani and (later) Nigerian rape laws. The
unflattering views of Islamic law in the contemporary age are hardly surprising. In
part, the sensationalism and apologetics that plague the field of Islamic law are
explained by the feeling throughout the Muslim world of being under siege. Given
Western interventionism, this was probably unavoidable.” This sense of being under
siege, combined with an intense sense of alienation from modernity, generated sharply
reactive tendencies including the conservatism and intolerance of the Wahhabis.
Clinging to idealized prototypes (‘the Golden Age’) led to a superficial Islamicity
that was fundamentally rejectionist.

The discussion thus far explains why Muslims failed to develop the full poten-
tial of the Natural Rights strain in their own tradition. Contrary to prevalent
stereotypes, the Muslims of today do not reflect the normative systems of their
forefathers. Wahhabism, the dominant creed of Saudi Arabia (founded on the intol-
erant theological views of Muhammad bin Abd al-Wahhab, d. 1791), has popular-
ized the most anti-Rationalist and despotic trends within the Islamic tradition.
Ironically, Wahhabis would agree with the secularists that there is no place for human
autonomy in the light of God’s sovereignty; they would go on to argue that what-
ever limited rights humans may earn are contingent on the fulfilment of their
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religious duties.* From the eighteenth century to this day, the Wahhabis have formed
an alliance with the Al Saud family and rule over Mecca and Medina. And through-
out its history, the Wahhabi-Saudi alliance has depended on Western aid and
protection, first British then American, for its very survival. Moreover, since the
formation of the alliance, Wahhabi militants have slaughtered thousands of Muslims
as, with British support, they fought against the Ottoman Caliphate, then turned
to massacring Shi‘i populations in south Arabia and southern Iraq. Since the
founding of the Saudi state in 1932, Saudi governments and Wahhabi theologians
have exploited Islam to defend one of the worst human rights records in the world.
Wahhabi-Saudi Islam, far from being authentically native, is a fanatic aberration raised
and sustained by Western colonialism. The Islamic law applied in Saudi Arabia today
is a bizarre blend of nationalistic, pragmatic, empiricist and amoral influences. In
another context, I have argued that Wahhabi Islam is effectively a secularized faith
in which religion is confined to a peripheral role.”” And the Saudi legal system belongs
to neither the Islamic tradition nor the Western tradition; it is a mangled deform-
ity born of the worst elements of both traditions.

VIl

Here we come to an important point. The fact that Muslims have become dis-
connected from their own legal tradition and failed to develop the Natural Rights
potentialities existing in the Rationalist orientation does not explain why human
rights cultures have not developed in any case in Muslim countries. With the waning
of colonialism, the 1948 Universal Declaration of Human Rights arguably repres-
ented a transitional moment in history. Muslim states could have developed human
rights cultures on the basis of (1) the Natural Rights tradition represented by the
Universal Declaration; or (2) the consensual model that governed human rights
conventions. It is true that representatives of some Muslim countries such as Egypt
and Indonesia and part-Muslim countries such as Lebanon played an active role
in the passage of the Universal Declaration. (Saudi Arabia was the only Muslim
country not to vote in favour of the Declaration on the grounds that some provi-
sions were fundamentally inconsistent with Islam.) But at the very point when the
Universal Declaration was issued by the General Assembly, most Muslim countries were
still subject to colonial rule. Egypt, which had taken such an active role, had not
yet gained full independence from Great Britain. The issue of self-determination
was complicated not just by de-colonization (some Muslim countries gained their
independence only in the 1960s) but by the partition of Palestine. The individual-
rights portions of the Declaration were championed in Muslim countries by a Western-
educated elite, indifferent or hostile to religion in general. The U.N. Charter
placed effective powers in the hands of the Security Council, giving a majority
of the world’s countries a mere advisory role. No Muslim country is a permanent
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member of the Security Council. This reinforced the perception that the Charter
marked a continuation of Western hegemony. The power of veto enjoyed by the
permanent members (especially in the context of the Cold War) greatly diluted the
impact of the Universal Declaration.

In the 1950s, 1960s and 1970s, Muslim countries signed many human rights instru-
ments of the consensual positivist model. But (as we have seen), the signature of
treaties by authoritarian governments does not necessarily reflect the cultures
of those peoples. Moreover, these conventions and treaties were signed as a means
of gaining favour with the superpowers during the Cold War. The U.S. could
refuse to sign major human rights treaties with impunity but few Muslim countries
dared do the same. Instead, some Muslim countries signed but entered reserva-
tions; they would comply with the provisions only to in so far as they were con-
sistent with Shari‘a,” thus allowing them to interpret Islamic law in any way that
they wished. In repeated declarations, such as the Cairo, Doha and Casablanca
Declarations,” Muslim governments affirmed their commitment to human rights.
But the governments most active in passing these declarations were the ones with
the worst record of human rights abuses. None of the countries affirming the
incompatibility of international human rights with Shari‘a actually enforced the Islamic
legal system.

Because of the limited effectiveness of worldwide conventions, the 1980s wit-
nessed the enactment of regional human rights conventions such as the European,
African and American conventions.” It is often argued that regional conventions
were designed to reflect the customs of the regions that enacted them. But this really
holds true only of regions where governments represent the normative choices of
their people. Far from affirming the integrity of international human rights, regional
conventions represented concessions to particularism and cultural relativism.

VIII

The moral and ethical logic informing human rights treaties did not influence the
normative commitments of Muslims. From the Muslim point of view, the whole
field seemed somewhat farcical. Even if superpowers such as the United States agreed
to be held accountable, they often zealously backed governments with abysmal human
rights records, such as that of Iran under the Shah. The U.S. was willing to pretend
that friends like Israel and South Africa did not engage in discrimination. It verb-
ally condemned but in effect ignored human rights abuses by countries such as Saudi
Arabia. Inconsistency, hypocrisy, or multiple standards infected the foreign polic-
ies of the supposed champions of rights.”’ Muslims have swung back and forth be-
tween the idealism and realism of the West. If Muslims had identified ethical goals and
anchored them in their own intellectual heritage, the effect of Western double
standards might have proved negligible. But one reason why Muslims have not
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developed a human rights culture is undoubtedly that they have never experienced
them as a living reality.

How have they experienced human rights? What has been the impact of human
rights in the life of the common Muslim? Here we must return to the fatwa issued
by the Saudi jurists. They claimed that believing in human rights is so heretical as
to render a Muslim an apostate. Who was their intended audience? What induced
them to construct a fatwa apparently designed to antagonize and offend? Answer:
they were flouting the perceived sanctities of the West. However, the intended assault
on Western sanctities is done at the expense of Islamic tradition. This repulsive fatwa
had more to do with cumulative political frustrations than any authentic Islamic
tradition. A partial list of those frustrations would include the presence of
American troops on Saudi soil; the Saudi government’s execution of 160 reputable
Wahbhabi jurists who dared sign a petition opposing the presence of American forces
on Saudi land and the United States’ silence about the massacre; the occupation
of Iraq and the shocking conduct of the U.S. forces and government in the ‘war on
terror’, in Abu Ghraib and Guantdnamo.

This pattern of politicization is a microcosmic example of the Muslim experi-
ence with the paradigm of human rights, which has been advocated by, first, colo-
nial powers and then one superpower. These powers preached human rights but
what they practiced were civic rights. They acted as if observing civic rights meant
upholding human rights and then assumed that this authorized them to preach human
rights to the Muslim world. But the problem goes much deeper. Colonialism sys-
tematically destroyed local Muslim initiatives to develop the kinds of institutions
theoretically recommended by the West — unless such initiatives derived from the
colonial power. One example: the 1906 Iranian Constitutional Revolution was pion-
eered by Shi‘i jurists and was remarkably liberal. It was thwarted by a British-Russian
agreement threatening that an invasion would follow the first session of its new-
born parliament.* The lesson imparted by colonialism was clear: human rights is an
exercise in hypocrisy; rights and democracy are completely subservient to realpoli-
tik; and national norms trump moral norms. Instead of rehabilitating the human
rights paradigm, everything that followed colonialism tended to reinforce these neg-
ative impressions.

I have already commented on the impact of the Cold War. The CIA aborting
the second Iranian Constitutional Revolution in 1953;* the 1956 invasion of
Egypt; the humiliating 1967 defeat;** Kissinger diplomacy and the 1973 war;* the
Israeli invasion of Lebanon in 1985; the Russian invasion of Afghanistan: was this
environment conducive to the development of human rights cultures in the Muslim
world? However, the period of real possibilities was the 1990s. The Cold War had
ended. Local NGOs emerged on a very large scale. Some of these NGOs in the
Muslim world ran huge risks to generate substantive doctrines of human rights and
substantive commitments to them. True, these NGOs were for the most part
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founded by Western-educated elites. But there were encouraging indications that
on issues such as torture and due process, they were building a discourse shared
with the societies in which they worked.

Alas, the end of the Cold War coincided with the beginning of the Bush era.
And the parallels between the Bush era and the colonial age are unsettling. As in
the colonial age, we find lip-service given to Islam but a profound alarmism about
the living tradition; Islam can be as patriarchal and ritualistic as it likes, as long as
it does not challenge the existing power structures. This is why the Bush adminis-
tration is comfortable with Saudi Wahhabism; in all political matters, Saudi Wahhabi
theology is entirely pragmatic. Saudi Wahhabism (as opposed to the Wahhabism
of Bin Laden for instance) makes obedience to rulers, however unjust, a theolo-
gical duty. As in the colonial era, at the social and cultural levels religious tolerance
tends to disappear. In Western societies, there is a tendency to equate Islam with
reactionary historical forces. This tends to legitimate culturally led religious bigotry.
In the colonial era, Islam was regularly caricatured. In the United States of today,
the flood of bigoted literature and films has risen in proportion to the aggressive-
ness of U.S. foreign policy. Few weeks go by without one or more Islamophobic
books appearing on the New York Times’s best-sellers list.

Islamophobia is a necessary adjunct to a foreign policy of social and cultural
engineering. The Bush administration and its neo-con ideologues believe that
Islam needs social engineering to save Muslims from themselves. This was clearly
in evidence in the invasions of both Afghanistan and Iraq. In both instances, think-
tanks and lobbying organizations felt free to discuss whether the new constitutions
should identify the country as Islam; allow a role for Shari‘a; be obligated to grant
Christian missionaries visas or not. They knew that the Bush government believed
it had the right to directly influence the choices of Muslims; it regarded the incor-
poration of Shari‘a law as inherently dangerous.56 Like the old colonialists, the neo-
cons felt free to shape how and what is taught about Islam in Muslim countries’
school systems. The Bush administration did this in Afghanistan and Iraq. Egypt,
Jordan, and the Yemen all revised their secondary-school curriculum in response
to pressure from the U.S. Today, in the heart of Mecca, no imam would dare give
a sermon about jihad; this is not permitted by the Saudi government because talk
of jihad makes the American government nervous.

The policies of the Bush era are similar to Colonialism’s in two other respects:
exceptionalism and protectoratism. The Bush administration is convinced of its moral
superiority; it believes that this superiority justifies abhorrent violations of human
rights. Neo-cons act as if the killing and torturing of innocent people is qualitatively
different when performed by the U.S. government. The logic of exceptionalism has
made what was unthinkable a few years ago if not acceptable then at most a regret-
table technocratic infraction. Before the occupation of Iraq, the U.S. government
was already engaged in the practice of proxy torture — the ‘rendition’ of suspected
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terrorists to countries where they are tortured. It perceives resistance to American
occupation as reactionary and this attitude serves to remove moral and legal inhi-
bitions. It was therefore not long before the U.S. government moved from proxy
torture to practising torture not just at Guantdnamo and Abu Ghraib but at
special U.S. detention centres in Iraq, the Arab world, Europe and South America.”’
Predictably, it refused to allow the Red Cross to inspect those detention centres.
The U.S. has also engaged in the abduction of Muslim dissidents from several coun-
tries including, most notoriously, Italy and the Netherlands. It has performed
extra-judicial killings. France won infamy as a colonial power because it had killed
one to two million; according to several (non-U.S.) estimates, between the occu-
pation of Afghanistan and Iraq, the U.S. and its allies have killed over one million
Muslims. Of course, this figure is not comprehensive; it does not, for example, include
the half-million lives, mostly children, lost in Iraq as a result of the U.S.-led embargo.**
Few Americans can even conceive of the level of violence inflicted on the coun-
tries of the Middle East in the name of bringing democracy. By the United
Nations’ estimates, because of the U.S.-led occupation of Iraq and other U.S. polic-
ies involving the use of force, there are currently 8—10 million refugees in the Arab
world alone (this does not include Afghanistan, Pakistan, or Iran).”” The trauma
inflicted on the region does not simply concern the victims of occupation and viol-
ence. Trauma also creates collective memories, narratives of suffering and humili-
ation, which generate the rehabilitation of mythologies of past heroism. These are
steps in a polarizing process, which is unlikely to aid the acknowledgement of
universalities. Bin Laden and those who dream of taking vengeance against the
West are, like the neo-cons, believers in the ‘clash of civilizations’ thesis. Like the
neo-cons, they are also firm believers in exceptionalism; they claim to espouse
the values of Islam, but commit the most heinous acts. Bin Laden and other
radical Islamists are hostile towards human rights advocates, whom they consider
agents of foreign powers;” but nothing could have undermined the cause of
human rights as much as the exceptionalist policies of the U.S. and its allies.
Consider ‘the Yamama deal’. The United Kingdom and Saudi Arabia struck a
secret agreement involving a $70 billion arms deal allegedly conditional on the British
government surrendering two prominent Saudi dissidents, Sa’d al-Din al-Fagih and
Muhammad al-Mis’iri, both naturalized British citizens and well-known human rights
activists who have exposed the numerous abuses of the Saudi government. Relying
solely on evidence provided by the Saudi government, the British government arrested
both and charged them with supporting terrorism. The purpose of the proceed-
ings was to denaturalize al-Faqih and Mis’iri as a prelude to surrendering them to
the Saudi government, though there can be no doubt that once surrendered to Saudi
Arabia both men would have been tortured and killed.®* The pragmatism of a deal
like this leads to cynicism about the very paradigm of human rights. It taps into
collective Muslim memories of Western exceptionalism and selectivity. Even the
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most basic and fundamental human rights are not, it seems, always applicable. This
is the theory of the occasionality of rights® and it never seems to be invoked in
favour of Muslims.

The harm that befalls Muslims from this politically oriented manipulation of
human rights is immeasurable. Very often it affects the Muslim sense of dignity and
honour. Protectoratism is a particularly humiliating form of the occasionality of rights
and a mirror image of the colonial practice of special privileges. Acting like a
traditional or colonial power, the U.S. has privatized significant sectors of the Iraqi
oil industry and then granted itself special oil concessions in Iraq. This comes after
all Muslim countries, Iraq included, had begun nationalizing their oil industries dur-
ing the 1950s and 1960s in what was then celebrated as a major step towards self-
determination. And again, consistent with colonial practices, American soldiers who
raped a young girl and killed her family were not tried in an Iragi court but pro-
secuted by an American tribunal. This behaviour replicates the policies of colonial
powers in refusing to submit their own citizens to the jurisdiction of native courts.
American military tribunals have given out disproportionately lenient sentences to
soldiers convicted of torture, rape and murder. If these soldiers were to commit
the same offences on American soil or if they were tried under Iraqgi law their
punishments would have been much more severe.”

Even more troubling is the return to a dangerously imperialist form of protec-
toratism, with the idea that certain ethnicities or religious minorities must be pro-
tected by the U.S. I was appointed by President Bush to the U.S. Commission on
International Religious Freedom. Having served as a commissioner for three years,
I became extremely concerned that there was a strong orientation towards the colo-
nial practice of wisaya — the placing of non-Muslim religious minorities under the
protection of Western powers. In May 2006, American Copts held a convention
in New York City calling attention to the purported persecution of Copts in Egypt.
The convention received a letter from President Bush stating the protection of Copts
in Egypt was a matter of U.S. national security. The letter did not explain why the
protection of Copts, as opposed to, let us say, Muslims living in Israel, is a matter
of U.S. national security.** Clearly, the U.S. is following the age-old rule of ‘divide
and rule’, replicating the colonial practice of Balkanization by playing off the Muslim
world’s religious, sectarian and ethnic divisions.

All of the practices discussed above — exceptionalism, occasionality, the civiliz-
ing mission and so on — are means to something much more important. This is to
provide the U.S. with its claim to high moral ground. It enables Americans to see
their interventions as by definition benevolent and to react with shock and con-
tempt when their interventions are resented. A narrow range of words is used to
articulate this objective: freedom-loving people, God-given rights, and God-given
liberty. Symbolically, this language differentiates between the good and bad - it dis-
tinguishes friend from foe. It is a partly secularized version of the historical ‘God-
fearing people’ versus ‘savage heathens’. Muslims are told that in order to become
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‘freedom-loving’ they must accept democracy, human rights, and liberal values, insti-
tutions considered by the neo-cons to be the product of the Judaeo-Christian tra-
dition. When Muslims adopt liberal values, does this mean that Islamic civilization
has been defeated? Are Muslims being invited to join a universal humanitarian cul-
ture? (If so, the U.S. hardly seems fit to extend such an invitation.) Or are Muslims
being asked to recognize the victory of Judaeo-Christian over Islamic civilization?
A recent Rand Corporation report is rather instructive. It argues that liberal
Muslims, even if committed to the ideals of human rights and democracy, are not
natural allies of the U.S. and the West because they remain committed to an
Islamic identity.” The U.S. ought therefore only to support secularized Muslims
because they are more easily convinced of the value of U.S. strategic goals. The report
then goes on to list secular Muslims deemed acceptable to the U.S. Every single
person on this list is either an Islamophobe or a self-hating Muslim. Examples include
Salman Rushdie, a principled spokesman against Islamic convictions, Wafa Sultan,
a proud atheist, and Ayan Hirsi Ali, the author of the best-selling book: I, the Infidel.*
The report bolsters the suspicion that the current so-called civilizing mission is not
a mission but a crusade. Cultures of human rights and democracy cannot grow in
coercive contexts. There can be no true sense of dignity when a people live under
foreign occupation. Cultures of occupation lead to endless cycles of resistance and
repression that are hostile to human rights.

The U.S,, like its colonial predecessors, has been keen on building parliament-
ary institutions. Superficially, such institutions legitimate the occupier; elections
may pre-empt revolutionary movements. But the imposition of democratic insti-
tutions does not create a democratic system. Neither authoritarian local rulers nor
colonial powers have felt secure enough to forego power and thus allow the emer-
gence of democratic constitutionalism. Institutions constructed under these con-
ditions typically lack durability. Students of colonialism will not be surprised if the
electoral institutions of Iraq and Afghanistan crumble as soon as the U.S.-led occu-
pation departs. The neo-cons seem unaware that this is not because of a lack of
American power but because of its excessive use.

My point is to emphasize the counter-productiveness of policies that betray their
own declared ideals. Understandably, the Muslim world is increasingly being
asked to take responsibility for itself and to stop blaming the West for its own
failures. But one cannot ignore the impact that the West has had on Muslims. In
terms of historical memory, colonialism does not belong to the distant past. Western
countries have continued to be intimately involved with numerous aspects of the
Muslim world especially the Middle East. Western politicians have resisted the idea
that Muslims could be simultaneously committed to an Islamic identity and demo-
cracy and human rights. They have therefore adopted a policy of silent acquies-
cence in the repression of every Islamic movement that has successfully competed
in fairly held elections (Algeria, Jordan) and the pre-emptive repression of Islamic
activists or groups who seemed well placed in provincial elections (Egypt, Jordan);
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they have remained quiet about the escalating levels of repression in countries where
Islamic groups were believed to be particularly strong (Tunisia, Mauritania,
Yemen, Bahrain); and failed to take decisive stands when popularly elected govern-
ments with Islamic proclivities have been overthrown by secular military juntas
(Pakistan, Turkey). The same bias is responsible for wasted opportunities in deal-
ing with liberal but Islamic orientations in Sudan and Iran and has led to the immoral
practice of persuading one country to invade another either to bring the downfall
of a purportedly Islamic government or to prevent such a government from com-
ing into power, as in the invasions of Iran by Iraq and Somalia by Ethiopia. Part of
the price tag for attempting to overthrow the Islamic Republic of Iran was a
decade-long silence on Saddam’s intolerable human rights record and his infamous
genocide against the Iraqi Kurds.

In short, it is difficult to ignore the reality of Western anxiety concerning
Islam in power. It is difficult to explain to Muslims the ease with which Western
countries deal with extremist Hindu parties coming to power in India or funda-
mentalist Jewish parties coming to power through coalition in Israel. Compare this
with the attitude of Western states towards any Islamic political party regardless
of its profession of democratic values: the Muslim Brotherhood in Egypt and
Jordan, and the Islamic Renaissance Party in Tunisia.”” It is hardly surprising that
the Muslim laity responds to these inconsistencies by tapping into its not too dis-
tant historical memory; its experience with the West supports arguments about
double standards, hypocrisy, and religious hostility.

The despotic secular governments of Muslim countries certainly believed they
had understood the nature of the game — they could avoid being pressured by Western
governments about their abysmal human rights records if they limited their repres-
sion to Islamists, who just happened to be their most formidable foes. With the
end of the Cold War, there was euphoria about the possibility of a new era for human
rights. But in the Middle East this sense of hopefulness was shared only by a few
secular thinkers. Almost all Islamists took a pessimistic view of this new period. During
the Cold War, Western governments sought tactical advantages in supporting some
Islamist movements — alas, not always the most humanistic or enlightened move-
ments. With the end of the Cold War this incentive no longer existed. It is import-
ant to remember that most of the governments of the Muslim world are not only
staunchly secular but have a well-founded fear of anything Islamic that they cannot
control. Some governments, such as the Moroccan, Sudanese, Libyan, Pakistani,
and other states, wear a thin Islamic veneer in the belief that this bolsters their legit-
imacy, coupled with zero tolerance towards any competing claim to Islamicity. This
intolerance is even more severe in the case of Saudi Arabia, whose proclaimed rai-
son d'étre is its guardianship of the two holy sites of Mecca and Medina and of authen-
tic orthodox Islam. A dissenting Islamist in Saudi Arabia is guaranteed to meet a
grimmer fate than that of a dissenting secularist.

o



9780719079740 _C07.gxd 5/8/09 9:23 AM Page%B

Islamic law, human rights and neo-colonialism 213

The intensification of Western repression against Islamic thinkers or activists
has at times been coupled with policies that seemed designed to change the reli-
gious trajectory of society — policies that ranged from banning the wearing of the
veil in schools, universities and governmental institutions to liquidating Islamic fin-
ancial institutions, banning the use of loud speakers in the call for prayers, prohib-
iting unauthorized individuals from public preaching, or sharply decreasing the
amount of religious programming in state-regulated television. These policies were
undertaken in the hope of changing the popular basis for political legitimacy in Muslim
countries. They only succeeded in convincing Muslims of the foreignness of their
own governments. Predictably, the repression of Islamists led to the sense that there
was a sustained effort designed to exclude Islamic values from the lived public space
of Muslims. Thus at the end of the Cold War, when Western theorists enthusiast-
ically predicted a new world order,” the experience of most Muslims, especially in
Middle Eastern countries, was one of alienation. This was a direct outcome of the
intolerable despotism of most Muslim governments, which had become alien enti-
ties holding on to power through brute force.

IX

The ultimate consequence of this process was to create the setting for the irrational
polarization that has taken place in the Bush era. The West’s tacit approval of the
human rights abuses committed against Islamists contributed to a disastrous pro-
cess of disinformation about the relationship between the West and Islam. Polariza-
tion leads to the dehumanization of the other, which is a necessary prelude to the
breakdown of moral barriers to the use of force. The ideas of the neo-cons rep-
resented a true paradigm shift. Since 2001 there has been an elitist plutocracy that
rules the world with a hegemonic power not seen in my opinion since the Roman
Empire defeated Carthage. The world has regressed: a superpower or empire, in
the name of a religious truth (very much like the vulgar Natural Law tradition),
demands personal allegiance from the leaders of weaker states and treats such states
as satellites. Nations are given a draconian choice: you are either with us or against
us. This bears a painful resemblance to historical fundamentalist divisions such as
the abode of Islam or Christendom versus the Pagans or Infidels. These new plu-
tocrats believe that God is pleased with what they do.” Of course, the Bin Ladens
of the world believe the same. What is completely lost between the two moraliz-
ing but immoral camps is inalienable human rights.

Conclusion

Why have Muslims not built polities in which human rights are upheld and re-
spected? If my analysis is correct, the question ought to be: How could Muslims have
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possibly done so?! Human rights constitute a rare and remarkable development in
human history. As Muslims entered the modern age, none of the political para-
digms forming part of their reality afforded convincing human rights models. The
superficially promising post-Cold War period set the stage for the Bush era — an
era that turned back to the paradigms of colonialism. In the field of human rights,
Western civilization — the dominant civilization of this age — has neither led by ex-
ample nor exerted a positive influence on Muslim cultures. One way to see the
experience through Muslim eyes is to consider the number of Muslims who have
been killed or injured or made into refugees in the twentieth and twenty-first
centuries as a direct result of Western policies in Algeria, Palestine, Egypt, Syria,
Lebanon, Iraq, Iran, Libya, Somalia, Nigeria, Afghanistan, the Philippines, Indonesia,
and other countries. The calculation must be made in the millions.

There is no alternative to developing human rights cultures through a cumulat-
ive process of education and internally generated pressure. Every society has its
own epistemological and ontological sources; in the case of Muslim societies the
most persuasive sources are those of Islam. But Muslims have been uprooted from
their own tradition. The puritanical Wahhabi movement has, under the sponsor-
ship of the Saudi state, succeeded in convincing many Muslims and non-Muslims
alike that its intellectual and moral impoverishment represents the sum of what Islam
has achieved. It has played a devastating role, perhaps surpassed only by colonial-
ism, in obscuring the richness, diversity and humanity of Islamic tradition. Now
the Bush policies have returned Muslims to the alienating policies of colonialism
and boosted the legitimacy of Wahhabism.

Muslims must make their own way to human rights; they must do so by anchor-
ing themselves in the elements in Islam that could have led to firm commitments
in favour of human rights, and could still do so. The challenges appear insurmountable.
But a true believer knows that God is capable of doing anything. Every observing
Muslim knows the teaching: ‘If a people chooses to be with God, God chooses to
be with them’. What better way of choosing to be with God than to celebrate God’s
creation by recognizing the inherent value of each of his viceroys on earth?

Notes

1 See Stanford Encyclopaedia of Philosophy, James Nickel and Betsy Lamm, s.v. ‘Human
Rights’, http://plato.stanford.edu/entries/rights-human/ (accessed 1 August 2007).
See also Jack Donnelly, ‘Human Rights and Human Dignity: An Analytical Critique of
Non-Western Conceptions of Human Rights’, American Political Science Review 76
(1982), 303 (stating ‘most non-Western cultural and political traditions lack not only
the practice of human rights but the very concept. As a matter of historical fact, the con-
cept of human rights is an artifact of modern Western civilization’.).

2 See George Makdisi, The Rise of Humanism in Classical Islam and the Christian West
(Edinburgh: Edinburgh University Press, 1990). See also Mehdi K. Nakosteen, History
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tion’, in Religion and the Death Penalty, ed. Erik C. Owens, John D. Carlson and Eric P.
Elshtain (Grand Rapids, MI: W.B. Eerdmans, 2004).
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See Khaled Abou El Fadl, Rebellion and Violence in Islamic Law (New York: Cambridge
University Press, 2001).

During the formative period of Islamic law (the first three Islamic centuries or the sev-
enth to the tenth centuries AD), the charge of apostasy was typically invoked in cases
in which the authority of a state legitimated by religion was challenged by seditious con-
duct that included collective abdication of the Islamic faith. In the pre-modern era as a
whole, charges of apostasy were rarely brought against private individuals. Before the
colonial period of Islamic history there are very few documented cases of individuals
prosecuted on charges of apostasy and executed. For a more detailed discussion, see
Rebellion and Violence (note 7).

See Abid Ullah Jan, “The Limits of Tolerance’, in The Place of Tolerance in Islam, ed.
Joshua Cohen and Ian Lague (Boston: Beacon Press, 2002), 42-50.

See Abou El Fadl, The Great Theft: Wrestling Islam from the Extremists (New York: Harper,
2005).

Ibid.

See the Central Intelligence Agency’s World Factbook report on Saudi Arabia: ‘Saudi
Arabia is a destination country for workers from South and Southeast Asia who are sub-
jected to conditions that constitute involuntary servitude including being subjected to
physical and sexual abuse, non-payment of wages, confinement, and withholding of pass-
ports as a restriction on their movement; domestic workers are particularly vulnerable
because some are confined to the house in which they work and are unable to seek help
... tier rating: Tier 3 — Saudi Arabia does not fully comply with the minimum standards
for the elimination of trafficking and is not making significant efforts to do so’. As reported
by UNICEEF, the tsunami created a substantial and significant possibility of increased
human trafficking from South and Southeast Asia; see UNICEF, Press Release on
the Tsunami Disaster’, www.unicef.org/media/media_24721.html (accessed 1 August
2007). These problems were also widely reported in the Asian press. See Channel News
Asia Report, ‘Criminals and Opportunists Take Advantage of Tsunami Tragedy’,
www.channelnewsasia.com/stories/afp_asiapacific/view/125654/1/.html (accessed
1 August 2007). The convergence of these reports suggests that the tsunami disaster greatly
increased the number of slaves trafficked to Saudi Arabia and other countries in the Middle
East.
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It is perfectly possible for a jurist to find no convincing evidence that God has any will
concerning the situation at issue. In these situations, jurists are supposed to rely on mandat-
ory legal presumptions such as: Unless there is specific evidence of a prohibition, per-
missibility should be assumed, or: Every person is presumed to be free of obligation or
liability unless there is evidence to the contrary, or: Individual harm cannot be presumed
to constitute a public harm, but public harm is evidence of impermissibility. For a more
detailed discussion, see Khaled Abou El Fadl, Speaking in God’s Name (Oxford: Oneworld,
2005), 9-169. For a more detailed discussion of the Fatwa and the Islamic legal pro-
cess in general, see Khaled Abou El Fadl, The Authoritative and the Authoritarian in Islamic
Discourses, 3 printing (Alexandria: Al-Saadawi Publications, 2002).

See Islam and Human Rights (note 4).

In the wake of the genocide against Muslims in Bosnia the United States did not react
by demanding that educational curricula in Serbia or Croatia be revised to remove
bigoted teachings about Islam. Likewise, the United States never admits the existence
of racially prejudiced or religiously bigoted portrayals of Arabs and Islam in Israel.
Moreover, the American government itself has not been open to having conversations
either with Muslim states or NGOs about the way that Islam is taught in public schools
in the U.S. These facts are well known in the Muslim world and contribute to the sense
of disempowerment felt by many Muslims.

All Islamic sects and schools of thought agree that enjoining the good and forbidding
the evil is a solemn ethical obligation on Muslims. There was, however, some theo-
logical disagreement as to whether this obligation was a sixth pillar of the faith. All
Muslims are in agreement that there are five pillars that define the Islamic faith: (1) the
testament of faith; (2) five daily prayers; (3) fasting the month of Ramadan; (4) pay-
ing alms to the poor (the obligation of zakat); and (S) Hajj or pilgrimage to Mecca
once in a lifetime for those capable of doing so. The Rationalist school of thought (his-
torically, known as the Mu'tazila) contended that the duty to enjoin the good and
forbid the evil was a sixth pillar of the Islamic faith. See The Great Theft (note 10),
122-4.

The term ‘law” here does not necessarily mean a detailed set of positive commandments;
the Jaw means the fundamental and basic Divine directives to human beings, directives
not subject to the vagaries of time and place. The Covenantal Law is absolute, immutable,
eternal, and inherently good (Shari‘a). What is derived from the Covenantal Law is con-
tingent, contextual, revisable and experimental (figh). On the distinction between
Shari‘a and figh, see Speaking in God’s Name (note 13), 30-40; Irshad Abdal-Haqg, ‘Islamic
Law: An Overview of Its Origin and Elements’, in Understanding Islamic Law, ed. M.
Ramadan (Lanham, MD: AltaMira Press, 2006), 3—42.

See Speaking in God’s Name (note 13), 27-8.

There are various definitions of the Islamic classical age, but in this context I use the
expression to refer to the period from the time of the death of the Prophet to the ninth/
fifteenth century.

Modern-day Islamists retort that the Qur’an provides a coherent ethical framework for
a humanitarian ideology. This often-heard argument ignores the distinction between
the potentially perfect realization of the Qur’an and a cultural realization of it. The Qur'an
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may indeed embody the most perfect ethical and humanitarian message but this does
not mean that Muslims today have fully understood its message.

On humanistic orientations in medieval Islam and on their likely impact on the devel-
opment of European humanism, see the works by Makdisi, Nakosteen and Kraemer cited
in note 2.

See Khaled Abou El Fadl, Islam and the Challenge of Democracy (Princeton: Princeton
University Press, 2004), 23-30.

Ibid.

The important exception to this rule is the hudud penalties. See below.

See also Understanding Islamic Law (note 17) 50-7; and Wael B. Hallaq, Islamic Legal
Theories (New York: Cambridge University Press, 2004), 85.

See generally Khaled Abou El Fadl, The Search for Beauty in Islam (Lanham, MD: Rowman
& Littlefield, 2006).

He also wrote a much shorter set of works known as the five epistles that in many ways
are even more significant for the fields of natural law, natural rights, and ethics than
al-Mughni, which is an encyclopaedic opus documenting in great detail the arguments
of al-Basri’s opponents.

The Qur’an itself repeatedly urges Muslims to manumit slaves. Classical Muslim jurists
almost always dedicate a chapter of their writings to discussion of the legal issues relat-
ing to the manumission of slaves, notably the rules concerning the possible right of a
slave to buy back his freedom from the owner and the rights of a slave to own money
or property (without which discussing the right of a slave to buy his/her freedom is otiose.)
These writers rarely dedicate a chapter to the topic of purchasing slaves.

See Ibn Rushd, The Distinguished Jurist's Primer, tr. Imran Ahsan Khan Nyazee (Reading:
Garnet, 2000).

Most Western (and even Muslim) scholars writing on the European heritage of
faith and reason specify their purported Hebrew origins before going on to the Greek
tradition, the Greco-Roman world, Christian Scholasticism, Humanism, Thomism,
Renaissance, the so-called Cartesian revolution, the Protestant Reformation — includ-
ing the Lutheran revolt and Calvinism. Then, if they are fair-minded, they proceed to
the Catholic Reformation and thence to the birth of the Enlightenment and the reason-
based progression to the age of modernity and secularism. This is somewhat inconsist-
ently called the Judaeo-Christian heritage. In the absence of the Islamic connection, this
tradition would be discontinuous yet the ‘Muslim link’ is mostly ignored. The
Rationalist orientations within Islam not only influenced numerous Christian theo-
logians and philosophers but had a considerable impact on Jewish thinkers such as
Maimonides.

See The Culture Bearers (note 2).

Although al-Ghazali was associated with the Ash’ari theological school of thought, he
also wrote a very well-known refutation of the philosophical methods of speculative theo-
logy. In the later phases of his life his thought was marked by a distinctive blend of
aesthetic rationalism or perhaps rational aestheticism. Al-Ghazali influenced a consid-
erable number of Western thinkers: from Thomas Aquinas to Ramén Marti, author of
Pugio Fides, and all the way to Pascal.
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A number of scholars contend that the Western civilization and all its ethical achieve-
ments, including human rights, originated from a uniquely Christian or Judaeo-
Christian foundation. For instance see, Thomas Woods, How the Catholic Church Built
Western Civilization (Washington DC: Regnery Publishing, 2005), 197-215.

I am aware that this is a controversial claim and that there are scholars (typically of the
positivist orientation) who believe that universal human rights developed only when
rights theorists freed themselves from the shackles of religion. In fact, some have argued
that in an effort to make their theories accessible, accountable, and legitimately universal,
Natural Rights theorists, in effect, got rid of God, and attempted to base their theories
on reason alone or rationally justified basic goods. But it is argued that, in doing so, Natural
Rights theorists entirely undermined their own coherence or plausibility. This is some-
times dismissively referred to as ‘the crisis of Natural Rights theory’ but criticisms of
modern Natural Rights theories invariably seem to go back to the so-called ‘Naturalistic
Fallacy’. For instance, see Pauline Westerman, The Disintegration of Natural Law Theory:
Aquinas to Finnis (Leiden: Brill, 1998), especially 231-8S. I cannot deal with this here.
But note that the argument that rights theory made sense only after it had discounted
the divine as an authoritative frame of reference is obviously a normative and not a his-
torical claim.

See Elizabeth Bucar and Barbara Barnett, eds., Does Human Rights Need God? (Grand
Rapids, MI: Edermans Publishing, 2005) especially the article by Max Stackhouse, ‘Why
Human Rights Needs God: A Christian Perspective’, 25-40.

The author of al-Hayy bin Yaqdhan, a book that became widely influential in both the
Islamic and Latin-language worlds. Eventually, this tale was plagiarized into the famous
Robinson Crusoe story.

The loss of Muslim Spain was gradual and protracted; not until the mid-fourteenth
century was all of Muslim Spain (with the exception of Granada) conquered by the
Christian Kingdoms. Granada was captured in 1492.

Reportedly, the French general who led the military campaign against Syria made a point
of visiting the grave of Saladin in July 1920 to declare: ‘Here Saladin! We have returned,
but this time we are here to stay!” See Robert Fisk, The Great War for Civilisation (New
York: Alfred A. Knopf, 2005) and Karen Armstrong, Holy War (London: Macmillan, 1988).
This meant that the competing colonial powers impatiently awaited the death of the
Ottoman Empire so that they might rush in and grab its possessions.

Many intellectuals from various parts of Muslim world, such as the well-known jurist
Rashid Rida, argued that Atatiirk’s reforms were intolerable to a Muslim people such
as the Turks and that it was therefore only a matter of time before the Turks rose in
rebellion against Atatiirk’s policies.

In my view, the first time was when Shari‘a established itself as the authoritative moral
and legal point of reference for all Muslims in the first century of Islam, shortly after
the death of the Prophet. Of course, many Western scholars would take issue with this
claim, and insist — without much evidence — that Shari‘a only established its authority
several centuries after the Prophet’s death.

This approach is quite widespread. It suggests that empiricism, realism and individual-
ism are the dominant philosophies of the developed world because they are necessit-
ated by the logic of modernity.
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The Great Theft (note 10), 26-4S.

This is demonstrable, for instance, in the often-repeated jargon about closing the gates
of ijtihad in the tenth century and in the transplanting of Western discourse asserting
that al-Shafi’i founded the field of usul al-figh — a position now uncritically accepted in
Muslim scholarship.

See generally The Great War for Civilisation (note 38).

For a fuller account of Wahhabi theology, see generally The Great Theft (note 10).
See generally, Khaled Abou El Fadl, And God Knows the Soldiers (Lanham, MD:
University Press of America, 2001).

See Islam And Human Rights (note 4).

See ‘Cairo Declaration on Human Rights in Islam’, art. 17(c), S August 1990, Organ-
ization of the Islamic Conference A/CONF.157/PC/62/Add.18 (1993), available at
www.religlaw.org/interdocs/docs/ cairohrislam1990.htm. See also WT'O, ‘Doha Declara-
tion’, Doha WTO Ministerial 2001, Ministerial Declaration adopted on 14 November
2001, available at www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm.
See also, ‘Casablanca Declaration’, released at the Middle East/North Africa Economic
Summit, Casablanca, Morocco, 30 October — 1 November, 1994, U.S. Department of
State, Dept. of State Dispatch, 7 November 1994, available in LEXIS, GENFED Library,
DSTATE File.

See Inter-American Commission on Human Rights, ‘American Declaration of the Rights
and Duties of Man’, art. 13 (1948), available at www.cidh.org/Basicos/basic2.htm. See
also ‘African Charter on Human and People’s Rights’, art. 5,27 June 1981, O.A.U. Doc.
CAB/LEG/67/3 rev. S, reprinted in 21 LL.M. 58 (1982) and the ‘European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms’, 4 November 1950,
European T.S. no. S.

See Kenneth Anderson, ‘Secular Eschatologies and Class Interests’, in Religion and
Human Rights, ed. Carrie Gustafson and Peter Juviler (Armonk, ME: Sharpe, 1999), 115.
See also, Richard Falk, Human Rights Horizons: The Pursuit of Justice in a Globalizing
World (New York: Routledge, 2000).

See Helen Chapin Metz, ed., Tran: A Country Study’, Country Studies/Area Handbook
Series (Washington, DC: Library of Congress, 1987). Similar cases of the European
powers actively aborting any movement towards constitutionalism and democracy
occurred in Egypt and Tunisia. See Helen Chapin Metz, ed., ‘Egypt: A Country Study’,
Country Studies/Area Handbook Series (Washington, DC: Library of Congress, 1990)
for a discussion of British attempts to prevent the emergence of any type of constitu-
tional or democratic government in Egypt in the nineteenth and twentieth centuries,
and Encyclopaedia Britannica, ‘Entry on Tunisia: The Growth of European Influence’,
www.britannica.com/eb/article-46620 (accessed 17 July 2007) for an account of how
Tunisia’s newly formed constitutional government — the first in the region, which
established equal rights before the law for all Tunisian subjects — was undermined
by European intrigues and interests and finally terminated by the French invasion of
1881.

For an extensive discussion of how the bloody CIA-sponsored coup that ended the
Mossadeq era in Iran killed off the liberal constitutionalist trends in Iran and directly
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led to the birth of Khomeni’s illiberal theory of the vilayat al-fagih (the rule of the
jurist-counsel) see Mark Gasiorowski, U.S. Foreign Policy and the Shah: Building a Client
State in Iran (Ithaca: Cornell University Press, 1991).

The humiliating 1967 defeat is said to have killed off pan-Arab nationalism, and
severely damaged the cause of liberalism in the Arab world. However, defeat alone is
not the issue here so much as the war crimes committed during and immediately fol-
lowing that defeat. Much as the later American-led war to liberate Kuwait involved a
proverbial turkey-shoot of retreating Iraqi soldiers, so Israeli soldiers not only shot with-
drawing Egyptian soldiers in 1967 but massacred a large number of surrendered
Egyptian soldiers and prisoners of war. Despite Egypt’s vocal and repeated complaints
that Israel had committed war crimes by killing POWs, the accusations were dismissed
out of hand by the U.S. However, a number of reports have emerged during the last
ten years that strongly suggest that the murder of Egyptian POWs by Israeli soldiers
did in fact occur and was probably approved by the Israeli Army’s command structure.
See Lisa Beyer, ‘A Soldier’s Confession: Admitting to Killing Egyptian POWs in 1956,
a Veteran Stirs a Nation’s Conscience’, Time Magazine, 28 August 1995 (vol. 146, no.
9). See also Katherine M. Metres, ‘As Evidence Mounts, Toll of Israeli Prisoner of War
Massacres Grows’, Washington Report on Middle East Affairs, February/March 1996, 17,
104-S.

Christopher Hitchens, The Trial of Henry Kissinger (New York: Verso, 2002).

See Angel Rabasa, Cheryl Benard, Lowell H. Schwartz and Peter Sickle, ‘Building
Moderate Muslim Networks’, RAND Center for Middle East Policy Report (Santa
Monica, CA: Rand Corporation, 2007).

Remarkably, the Bush administration obtained a 50-page memorandum from the office
of Legal Council at the Department of Justice asserting that the president, notwithstanding
the Convention Against Torture (CAT), could authorize the use of torture without viol-
ating international law — although CAT does not permit any derogations (exceptions).
See Karen J. Greenberg and Joshua L. Dratel, eds., The Torture Papers (New York:
Cambridge University Press, 2005).

The precise number of deaths caused by the embargo is a matter of debate but the
half-million estimate cited above is probably on the low side. A number of academic
studies have found that 350,000-500,000 Iraqi children died between 1991 and 2000
as a result of the embargo. See Mohamed Ali, John Blacker and Gareth Jones, ‘Annual
Mortality Rates and Excess Deaths of Children Under Five in Irag, 1991-98’,
Population Studies 57 (2003), 217, which finds that 400,000-500,000 children under
the age of five had died as a result of the embargo by 1998. See also David Cortright,
‘A Hard Look at Iraq Sanctions’, The Nation (3 December 2001), which cites two ear-
lier academic studies on the subject, indicating that approximately 227,000 children had
died by 1998, and 350,000 children by 2000, as a result of the embargo.
www.unhcr.org/cgi-bin/texis/vtx/statistics/ opendoc.pdf¥zoom=100 (UNHCR Report
on Refugees in the Middle East.

In two statements made on 21 October 2001 and 6 October 2002, Bin Laden mocked
the Western commitment to democracy and human rights, describing it as hypocrisy,
and predicted that his war with the West would send both institutions ‘to the guillo-
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tine’ as his war led the West to show its true inhumane face. See Bruce Lawrence, ed.,
Messages to the World: The Statements of Osama Bin Laden (London/New York: Verso,
2005), 113 (‘guillotine’) and 170; and Khaled Abou El Fadl, ‘The Crusader; Why We
Must Take Osama bin Laden’s Writings Seriously’, Boston Review, March/April 2006.
See www.guardian.co.uk/world//sep/27/bae.saudiarabia; www.publications.parliament.
uk./pa/cm199596/cmhansrd/vo960124/debtext/60124-51.htm.; http://findartides.com/
p/articles/mi_qn4158/is_19960224/ai_n14035752; www.telegraph.co.uk/htmlcontent.
jhtml?html=/archive/1996/04/18/ndis/8.html. At the time of writing, both men are
still resident in Britain. Dr. Faqih is currently litigating to have his name removed from
the UN 1267 Committee list of terrorists.

For an extensive discussion of the issues surrounding American exceptionalism and
selectivity, see Michael Ignatieff, ed., American Exceptionalism (Princeton: Princeton
University Press, 2005).

See Richard Falk, Irene Gendzier, Robert Jay Lifton, eds., Crimes of War: Iraq (New
York: Nation Books, 2006).

Further, the Commission’s most recent report similarly focuses on the alleged persecu-
tion of Copts in Egypt while completely neglecting the human rights abuses com-
mitted against Muslims in Israel. See Nina Shea, Congressional Task Force on Religious
Freedom, ‘Religious Freedom in Egypt: Recent Developments’, Congressional Testimony
by USCIRF Vice Chair, 23 May 2007. The Commission’s report is at complete odds with
the State Department Report, which paints a far rosier picture regarding the position
of Copts in Egypt, pointing out that five of the twenty-five appointed members, as well
as the president, of the quasi-governmental (Egyptian) National Council for Human
Rights are Copts and that a significant portion of the Coptic population have been able
to travel to Israel. See State Department Report, ‘Human Rights and Labor; Entry on
Egypt’, International Report on Religious Freedom, Bureau of Democracy (2006).

In effect, the report registers the fact that even liberal Muslims object to Muslim coun-
tries being made into Western colonies. Of course, the report does not speak in those
terms. Nor does it differentiate between Western/American and Muslim interests. See
‘Building Moderate Muslim Networks’ (note 56).

The RAND report also includes individuals such as Ibn Warragq, the polemical, secul-
arist author of Why I am Not a Muslim and Leaving Islam: Apostates Speak Out, who
have explicitly denied being Muslims at all, and overtly non- or anti-Muslim secular-
ist websites, such as nosharia.com, based in Canada and Europe. Further, even though
the report was written for the Center for Middle East Public Policy, barely half of the
individuals and groups named in the chapter on secular Muslims are even originally
from the Middle East. In fact, based on region of origin, the majority of individuals
named in the report are either Western-born or emigrants from Southeast Asia (i.e.
Bangladesh, Pakistan and India). In short, the report suggests supporting individuals
who no longer consider themselves Muslim, live outside of the Muslim world, and are
not even from countries in the Middle East, as a mode of changing Muslim and Middle
Eastern political and religious culture from within.

For an excellent discussion of the West’s knee-jerk intolerance towards any form of
Islamic political party — even when that party’s particular platform is overtly liberal and
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democratic — see Mumtaz Ahmad, ‘Islam And Democracy: The Emerging Consensus’,
Journal of Turkish Weekly, 20 June 2005. For a discussion of the Muslim Brotherhood
and the cost of the West’s near-irrational distrust towards it as a potential ally in curb-
ing the influence of Islamic Puritans and Radicals in the Muslim world, see Robert S.
Leiken and Steven Brooke, “The Moderate Muslim Brotherhood’, Foreign Affairs,
March/April 2007. For a discussion of the Islamic Renaissance Party and the West’s
acquiescence in the oppression of the party’s leaders in Tunisia despite its relatively lib-
eral political platform, see Linda G. Jones, ‘Portrait of Rashid al-Ghannoushi’, Middle
East Report, July/August 1988, 19.

See Abdullahi Ahmed An-Na’im, ed., Human Rights in Cross-Cultural Perspectives
(Philadelphia: University of Pennsylvania Press, 1992). See also, John S. Nurser and
David Little, For All Peoples and All Nations: The Ecumenical Church And Human Rights
(Geneva: WCC Publications, 2005) and C.G. Weeramantry, The Lord’s Prayer: Bridge
to a Better World (Liguori, MO: Liguori/Triumph, 1998).

See Alexander Cockburn and Jeffrey St. Clair, Imperial Crusades: Iraq, Afghanistan, and
Yugoslavia (New York: Verso, 2004). See also, Jim Wallis, ‘Dangerous Religion’,
Sojourner Magazine, September/October 2003.
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Shaykh Muhammad Afifi al-Akiti and Dr. H.A. Hellyer

Response to Khaled Abou El Fadl

Professor Khaled Medhat Abou El Fadl, an ardent champion of the Muslim ration-
alist tradition, provides a significant service to students and jurists alike in this essay
relating Islamic law and the human rights tradition in the West. He explores the
historical connections for the emergence of human rights schemes within the Islamic
intellectual tradition — but makes it clear that the Islamic world ultimately failed
to develop an indigenous natural rights discourse. His analysis points to political
reasons for this underdevelopment and argues that Muslims must develop their own
human rights culture. Here, we will focus on one of the tensions between the two
systems, a tension inherent in the legal tradition.

El Fadl rhetorically asks, ‘What is the “Islamic tradition” and, more particularly,
the Islamic legal tradition’? It is helpful to limit the question to the Islamic legal
tradition, as the Islamic tradition as such (al-turath al-islami) comprises a number
of sciences each with their own definition. All of them follow a particular pattern
that has ensured their integrity through the centuries. The institutionalization of
authoritative pedigree (isnad) enabled the Muslim scholarly class to combine uni-
formity and diversity, providing for conclusive agreement (ijma’) on issues that had
to be decided and a respectful diversity of opinion (ikhtilaf) in others.

With regard to law, this developed through the creation of legal paradigms that
coalesced into the celebrated schools of law (madhahib; sing. madhhab). These in
turn allowed Islamic law to remain a living tradition while observing recognized
methodologies of interpretation and jurisprudence. This madhhabist representa-
tion — ‘under a single systematic tradition’ — is identified as the ‘classical tradition’
of Islamic law.

El Fadl draws attention to one issue that emphasizes the dynamism of Islamic
legal interpretation ( figh): slavery. Classical Islamic law, like all pre-modern law sys-
tems, made provision for slavery and established the slave as a recognized legal entity
with specific rights. It should be noted, however, that the meaning of the term slave
(raqiq) in Islamic law is very different from its sense in other legal systems. The
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Islamic tradition insisted on the religious benefit of emancipating slaves, legalized
intermarriage between slaves and free persons, and provided material support
from public funds to purchase a slave’s own freedom. These protections were
enshrined in Islamic law. The name of the branch of law covering this system of
ownership is ‘ifq (lit. emancipation). Consider, too, the name of the Mamluke dynasty
that ruled Egypt from the twelfth to the sixteenth century: Mamluke literally
means ‘owned’. They were slaves who legally belonged to the state, ‘government
servants’ in the most literal sense. These two facts testify to the ambiguity of
Islam’s recognition of slavery.

True, Muslim jurists were slow to legislate against the institution of slavery
as such. But they did eventually outlaw slavery. The provisions concerning slave-
ownership thus became irrelevant and the new norm (al-‘ada) was easily justified
from within the legal corpus — through the schools of law and not independently
of them, in a spirit of respect for the past comparable to the stare decisis of Western
legal tradition. As with any economic institution — and slavery was an economic
institution as much as anything — abolition was not immediately effective; certain
sectors of society benefited from slavery. Now that all Muslim states have signed
up to the international treaties outlawing slavery, the proscription of slavery has
become a covenant that Muslims must abide by, since Islamic law regards the uphold-
ing of contracts as a sacred bond. A similar reassessment occurred with the recog-
nition of the nation state by Muslim jurists. This was arguably a much greater
conceptual departure from pre-modern norms.

On the matter of slavery, then, disagreement on the part of ‘exclusivists’ and
‘Islamists’ is merely a sign that they are, as Abou El Fadl says, not jurists but political
agitators seeking public support for a ‘politicized symbol’. Jurists posit Islamic law
as the expression of God’s Law on earth for the benefit of His Creation and not
merely as a political tool vis-a-vis the West.

El Fadl also raises a very pertinent question when discussing the conflicts
between universalism and relativism. He correctly notes “Those who commit them-
selves to human rights must believe in universal standards but must also respect
the right of others to be different; they might be offended by the practices of par-
ticular cultures, but feeling revulsion is one thing; failing to respect the right to be
different is quite another’.

In an intra-Muslim discussion, this has its own ramifications. The juridical
corpus is vast and allows for much difference of opinion. Indeed, one of Islam’s
legal maxims states that objections should never be raised in matters where jurists
disagree but only where they are agreed in rejecting a particular position. Thus,
a follower (mugqallid) of a certain school of law should not, as far as possible, be
penalized by a judge (gadi) who belongs to another school. Judges were known to
advise plaintiffs to seek judgements from other judges when the alternative ruling
might prove easier to implement than their own. The open nature of Muslim judges
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in general vis-a-vis non-Muslim religions and their religious laws is also well
known.

Such openness cannot be taken for granted in our age. And, more importantly,
it cannot be imposed. It reflects a healthy societal attitude towards diversity that is
sustainable only when it comes from within.

This is especially relevant with respect to the provisions for capital punishment
(hudud) in the Islamic tradition. A majority of pre-modern jurists agreed that
these punishments should form part of the law but accepted that the execution (or
suspension, commutation or revocation) of these punishments was the prerogat-
ive of the supreme political authority. They also insisted on the extremely strict
standards of evidence and procedure required for conviction. However, they could
never reject the principle of capital punishments: to do so would have implied
that their legislative predecessors, including the Prophet, had been mistaken. No
Muslim jurist would or could do that. Thus provision of the death penalty for a
capital crime enjoys a wide consensus; and in classical legal doctrine, only considera-
tions extrinsic to the crime itself, such as the intervention of the state, constitute
any impediment (mani‘) to the prescribed punishment. The ‘capital’ nature of the
crime itself is unalterable. The dynamism of the tradition allows for an essential
continuity that can accommodate a changing world. This kind of essentialism may
remind us of the English constitution.

In the search for a common language for the human family — an ethical lexicon
— there are therefore more than sufficient resources within the Muslim tradition
to contribute to contemporary philosophical ethics. Islamic institutions within the
Muslim world, such as the Aal al-Bayt Institute ( Jordan), the International Institute
of Islamic Thought and Civilization (Malaysia), Nahdhatul Ulama (Indonesia) and
the Tabah Foundation (Abu Dhabi), are leading the way in this regard. It is still
early days, but the signs are promising, particularly with the growth of a scholarly
class conversant with Western traditions. They have taken a long time to reach this
point, it might be said. But by the same token, the yoke of colonialism and imperi-
alism was also of long-standing. Change does not often come quickly and cannot
have permanent results unless it comes from within the tradition.

The loss of the caliphate — a previously unthinkable event — left an indelible mark
on the development of the Islamic intellectual and juridical traditions. Western hege-
mony led to the degradation of the schools of law. Imperialism, colonialism, and
then nationalism realigned priorities in public education and downplayed the
importance of a sound religious education. It is not surprising that, in such a sys-
tem, many who favoured the ‘open exploration’ recommended by al-Ghazali' no
longer went into religious studies but became engineers and doctors.

And today we are seeing the results of this redefinition of educational prior-
ities. When ‘Islamization’ came about, it was informed by identity politics rather
than a real philosophical impetus towards the creation of a modern Islamic nation
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state. ‘Islamicity’ was the watchword in a political showdown between secularists
and religious conservatives. The dynamism of classical Islamic law served not the
public sphere but a brutalized ideology of resistance. How could it be otherwise?
The Islamist movements reflected populist dissatisfaction with their own govern-
ments and the prevailing New World Order. Neither they nor the people had experi-
enced a truly open political system in the modern and post-modern age. And a society
torn apart by contested identities is not a fertile source of intellectual renewal.

We have seen the effect of this process many times over. El Fadl refers to one
of its most recent manifestations: the Wahhabi movement’s stance against human
rights. But why would the Wahhabis view the human rights discourse of the West
as anything but a Western imperialist tool? How often have Muslims benefited from
the rights supposedly accorded by the Western human rights tradition? When we
look at the record of the relevant countries and at Western tolerance of their govern-
ment’s repressive policies (whether based on political pragmatism or convenient
alliance), the answers to these questions are clear enough.

The provision of legal solutions to contemporary problems need not consti-
tute a break with classical tradition. It can be done either by making traditional
legal doctrines relevant to the contemporary world, or, more exceptionally, by re-
evaluating certain established practices, as occurred with the abolition of slavery.
The issue for the classical scholarly establishment is not whether such re-evaluation
should take place but how, a point in large measure dependent on whether those
who argue for it have the juridical training required. The Islamic legal tradition has
a long history of continual redevelopment — but on its own terms. This means a
spirit of open exploration coupled with scholarly scruple rather than superficial
‘re-formation exercises’ or ‘politicized measures’. The immediate prospects for
such intellectual development are not good. There are crises enough occupying
the Islamic mind. But if an authentic Islamic renaissance (fajdid) is to occur, it must
embrace the legal tradition rather than grossly simplifying or jettisoning it. Recog-
nizing — as Abou El Fadl does — the dynamic aspects of the tradition will help con-
temporary Muslim jurists to find their own way of engaging with human rights
discourse.

Note

1 The Muslim jurist and theologian at the turn of the sixth Islamic century, Abu Hamid
al-Ghazali (d. 1111), notes confidently in his Summa Islamica, the Ihya’ ‘Ulum al-Din
(Revivification of the Religious Sciences), the enlightened attitude that is needed by scholars
if they are to further the spirit of open exploration: “The one who is in the pursuit of truth
is like the one who is searching for a lost item: it makes no difference whether it is found
by his hand or by someone who can support him’.
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8 Joanna Bourke

The threshold of the human: sexual violence and
trauma in the ‘war on terror’

I

Ameen Sa’eed Al-Sheikh was arrested on 7 October 2003 and taken to the now-
infamous Baghdad Correctional Facility (Abu Ghraib). ‘Do you believe in anything?’
an American interrogator asked. ‘I believe in Allah’, Al-Sheikh replied, and the inter-
rogator responded: ‘But I believe in torture and I will torture you’." The threshold
of humanity has become the torture chamber. As legal philosopher Costas Douzinas
says, it ‘takes inhumanity to define humanity by separating out the non-human. The
extreme strategy of bio-power is precisely to demarcate the human through extreme
acts of inhumanity inflicted on bare animal life’.* The cold-blooded violence of
torture is the site of that extremity. In the words of Assistant Attorney General Jay
Bybee in August 2002, torture is defined as ‘extreme acts’, which

must be of an intensity akin to that which accompanies serious physical injury such
as death or organ failure . .. Because the acts inflicting torture are extreme, there is
[a] significant range of acts that though they might constitute cruel, inhuman, or
degrading treatment or punishment fail to rise to the level of torture.’

This definition, later rescinded, influenced American policy for a defined period.
And so we have it: an act might be ‘cruel, inhuman, or degrading’, but so long as
it does not involve ‘death or organ failure’, it does not constitute torture. Yet
Bybee’s formulation is in excess of the normal requirements, as he and everyone
else knew. If torture is what renders the victim non-human, the non-humanity in
question is not simply that of death. Torture does indeed define the threshold of
the human: it is the attempted destruction of an individual; rendering that being
‘non-human’ through infliction of pain and through systematic exposure of the body.
And what we have seen and are seeing in the ‘war on terror’ is a politics in which
humanity is defined through the actions of the inhuman (torturer) on the non-human
(victims). As another Abu Ghraib prisoner put it:
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They stripped us naked as a newborn baby. Then they ordered us to hold our penises
and stroke it. .. They started to take photographs as if it was a porn movie. And
they treated us like animals not humans . .. No one showed us mercy. Nothing but
cursing and beating. Then they started to write words on our buttocks, which we
didn’t know what it means. After that they left us for the next two days naked with
no clothes, with no mattress, as if we were dogs.*

II

Of course, as historians always remind us, we have seen earlier versions of this
dehumanization: in the Iynching photographs of the American South; in the ears
and fingers necklaced together by British and American service personnel during
the two World Wars; and in the rape orgies of the wars in Korea and Vietnam. Even
during the previous war in Iraq (the First Gulf War) few of us were fooled by
the sanitized spectacle on our television screens. However, in the current ‘war
on terror’, not only have victims, their extended families, and their communities
become witnesses to their own humiliation, but those rituals of degradation have
been broadcast around the world, globalizing torture as a strategy of demarcating
humanity.

In a number of troubling ways, we have all participated in these attempts to
create a hierarchy of humanness. Indeed, the Abu Ghraib images might make us
wonder whether Jean Baudrillard’s argument about the First Gulf War did not apply
equally to this ‘war in Iraq’’ Everything is as it was: the war never happened; Saddam’s
torturers never left Abu Ghraib. This new generation of Western torturers simply
employed more sophisticated technologies to enable the abuse — and fear of abuse
— to reach every corner of the earth.

Former conflicts have given rise to a universalized tongue frequently put to use
in speaking of the ‘war on terror’. It is one that effaces individual histories and specific
geographies. The ‘barbarism’ which we hear such a lot of is part of the dehuman-
izing patois. Talk of barbarism returns us to the stark oppositions that got us into
trouble in the first place: Us versus Them; good versus evil; God versus Satan;
Civilization versus Barbarism. These are the rhetorical figures that have always justified
holy wars, jihads, apocalypses. And talk of the banality of evil also misses the point
— though cruel deeds of such magnitude do indeed infuse every banal nuance of
the society from which they are born. Deeds of brutality are never meaningless.
Dehumanizing deeds attempt to efface the significance of the individual on whom
they are committed. But that is just a preliminary. For perpetrators of violence, it is
never enough merely to inflict suffering: those causing pain insist that their victims
ascribe a meaning to their pain, a meaning of the torturer’s choice. Like rapists in
civilian contexts, perpetrators of violence in the ‘war on terror’ do one of two things:
they either eroticize pain or give primacy to the spoken word by demanding a bogus

o



9780719079740 _C08.gxd 5/8/09 9:24 AM Page$9

Sexual violence and trauma in the ‘war on terror’ 229

recital of their ‘deserving it’ or ‘asking for it". Such language attempts to justify what
is always unjustified: the infliction of suffering.

By creating a trauma-aesthetic and sorting perpetrators, bystanders and victims
into positions of hierarchy, we are complicit with this language and recognize
degrees of responsibility in the victim, thus in some sense ourselves justifying the
infliction of pain.® When the pitiless actions of some perpetrators are presented as
more ‘comprehensible’ than others (more on this later), we, too, sort victims into
a hierarchy of suffering. Indeed, we aestheticize not only the pain of the victims
but our own responses to their pain. The very process of discussing injustice
inevitably promotes the distancing process that we so loudly lament. The debate
invites us to assess what becomes a spectacle of pain and to do so aesthetically, con-
templatively. Like it or not, vision is an act of aggression, a disciplining activity. As
one of Iraq’s greatest female poets, Nazik al-Mala’ika, put it in her poem about the
torture by the French of an Algerian resistance fighter:

The details of your torture were on every tongue,
And that hurt us, it was hard for our sensitive ears to bear.

Going on to add:

Did we not use her suffering to give meaning to our poetry?
Was that a time for song?’

Simone de Beauvoir — an ardent opponent of torture during the French-Algerian War
- reminds us of an important fact: we get accustomed to other people’s pain. As
she acknowledged, ‘in 1957, the burns in the face, on the sexual organs, the nails
torn out, the impalements, the shrieks, the convulsions, outraged me’, but by the
‘sinister month of December 1961’ she was saying: ‘like many of my fellow men, I sup-
pose, I suffer from a kind of tetanus of the imagination ... One gets used to it’.*

Are we so numb? In an article published over ten years ago but even more
relevant today, historian Eric Hobsbawm observed that people have ‘got used to’
terror. ‘T don’t mean we still can’t be shocked by this or that example of it’, he observed,
‘On the contrary, being periodically shocked by something unusually awful is part
of the experience’.’

111

The international shock caused by the Abu Ghraib photographs suggested that
‘something unusually awful’ had happened. The horror was not because of the
torture as such, since that was well known, and continues to be endorsed at the
highest levels. Of course, there were those in whom the photographs elicited pat-
riotic celebration rather than distress. Republican senator James Inhofel, speaking
to a Senate Armed Services Committee hearing, was, he said, ‘outraged’ by the
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outrage everyone seems to have about the treatment of these prisoners...I am
also outraged by the press and the politicians and the political agendas that are
being served by this . .. I am also outraged that we have so many humanitarian do-
gooders right now crawling all over these prisons looking for human rights violations
while our troops, our heroes, are fighting and dying."

Later that day he reiterated his protest: ‘A lot of the American people don’t know
what animals these people are’."

But there was something new about the photographs: something that both
shocked and titillated. Here we had female perpetrators of sexual abuse on men.
Lynndie England was intriguingly attractive as the dominatrix of the American dream."
The photographs that came out of Guantdnamo Bay or even the photographs of
the Basra abuses had none of the power of the Abu Ghraib ones. We had already
become inured to images of terror unless they were tied to our mass media’s obses-
sion: sex. Big Brother became boring, so we introduced the possibility of a sex romp;
reports of torture were humdrum until we did the same. And there, in that sentence,
is the obscenity: Big Brother and torture casually ‘bedded’ in the same sentence.

The issue of female involvement permeated discussions of the torture at
Abu Ghraib, and the torture images were rapidly assimilated into a society already
saturated with spectacle. Thus, one of the most popular radio show hosts could say,

You know, if you look at — if you, really, if you look at these pictures, I mean, I don’t
know if it’s just me, but it looks like anything you’d see Madonna or Britney Spears
do onstage. Maybe I'm — yeah. And get a NEA [a National Endowment for the Arts]
grant for something like this. I mean, this is something that you see onstage at Lincoln
Center from an NEA grant. Maybe on Sex and the City — the movie."”

On the internet, civilian men and women posted photographs of themselves
‘doing a Lynndie’. Detailed internet instructions on ‘doing a Lynndie’ start with the
phrase ‘Find a victim who deserves to be “Lynndied”’; then, ‘Make sure you have
a friend nearby with a camera ready to capture the ‘Lynndie’, ‘Make a hitchhiking
gesture with your right hand and extend your right arm so that it’s in roughly the
same position as if you were holding a rifle. Keeping your left arm slightly bent,
point in the direction of the victim and smile’.!* The smile was important: the indi-
viduality and agency to which it testified were in direct contrast with the status of
the degraded and objectified “victim’.

With the language of rights under pressure from the mantras of dehumaniza-
tion and commodification inherent in pornography, we have to remember — and
the current ‘war on terror’ reminds us — that there is no natural ‘human’, no amor-
phous ‘Other’. The techniques involved in creating the non-human were embed-
ded in everyday policies, attitudes and practices. Thus, when James Schlesinger,
chair of Bush’s Independent Panel to Review DOD Detention Operations at Abu
Ghraib, chides the International Committee of the Red Cross for failing to ‘adapt
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itself to the realities of conflict, which are far different from the Western European
environment from which the ICRC’s interpretations of the Geneva Conventions
[is] drawn’, he alerts us to the fact that the human’ in his conception is Western."*
When the military does not even deign to record Iraqi deaths, we are bound to reflect
on the construction of a racial and religious enemy that is evidently not as human
as ‘us’.

Four main anthropogenetic strategies help draw the line between the human,
the inhuman, and the non-human: torture, religion, human rights, and trauma
narratives.

v

First: torture. The shock of the current ‘war on terror’ resides particularly in the
way acts of inhumanity have focused on the sexualized body. In the contemporary
crisis, the emphasis on sexual abuse is not (as some critics may wish to insist) a
deviation from hardnosed considerations of all-pervading state power and seem-
ingly unassailable military muscle. Where discrepancies of power between protag-
onists are so disproportionate as to render systems of law (national or international)
hollow, and where individuals from forty different nations can languish in the
liminal space of Guantdnamo Bay, a place of doubtful legal status (‘in” but not ‘of’
Cuba, a country with which the U.S. has no diplomatic ties), politics operates on
the body. This body has been extraordinarily sexualized.

It is surprising, therefore, that although sex has been used cynically and relent-
lessly in the ‘war on terror’, there has been little analysis of a sexualized dimension.
Descriptions of rape as a weapon of war and as a technology of dehumanization
were successfully applied in the cases of Bosnia and Rwanda (both dubbed prim-
itive, warring nations), but commentators remain reluctant to draw similar conclusions
about reports of the behaviour of American and British troops — even after digital
culture provided us with an avalanche of abusive images, a visual glossolalia of
sexual horror.

This occurred despite the fact that the full extent of the abuse has been con-
cealed. After all, when the Abu Ghraib scandal broke, members of Congress were
shown 1,800 other photographs and videos, some of which were — and still are —
considered far too revolting to be broadcast.' In particular, photographs of female
victims of abuse have been deemed far too politically explosive to be placed in the
public domain. The emphasis laid on abuse by female perpetrators, with its implica-
tion that this was particularly injurious to Islamic men, has been allowed to over-
shadow the equally heinous but more ‘conventional” abuse of women, for which
the Bush government seems to have escaped responsibility.

For many principled feminist, pacifist, and human rights campaigners, it has been
difficult incorporating the existence of female perpetrators into their analyses of
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sexual abuse. Although there were women abusers in former conflicts — from
Buchenwald to the Balkans — they were easily marginalized, both descriptively and
theoretically. But in the case of the war in Iraq, some of the most visible architects
of suffering are women. The focus has generally been on Private Lynndie England,
Private Megan Ambuhl and Specialist Sabrina Harman. But let’s not forget those
other women: Brigadier General Janis Karpinski (the General directing Abu Ghraib
at the time of the abuses), Major-General Barbara Fast (most senior American
intelligence officer in Iraq and the officer responsible for reviewing the status of
detainees), and Dr. Condaleezza Rice (responsible since October 2005 for man-
aging the occupation).

When faced with female perpetrators of inhuman violence, what narratives have
been employed? Indisputably, the most common approach is simply to deny any
significance in the presence of women on the other (wrong) side of the baton. Larry
(England) is effortlessly substituted for Lynndie. At best, the practice among
writers on sexual abuse seems to be to acknowledge in a footnote that women
sexually abuse men, then to proceed to develop a theory premised entirely on male
perpetrators. Face-to-face with images of female perpetrators and powerful female
leaders implicated in torture (including sexual torture), theories premised on the
assumption that it is the male of our species who are ‘rapists, rape fantasists, or
beneficiaries of a rape culture’’” become (at best) wishful thinking.

A less craven approach involves rewriting the genealogy of violence to include
women in the ‘active’ frame. This takes many forms. Evolutionary psychologists
proffer evidence of female (lower) animals and non-human primates who are
aggressive.'® But I, for one, fail to be convinced by arguments reducing the com-
plexity of human society and history to a connection with our primate ancestors."

Others situate female abusers in terms of so-called natural roles: in other words,
rape by women is a continuation of other female roles, particularly that of mother.
One prominent version draws attention to an instinct unique to the female sex. Linked
to an evolutionary perspective that sees male violence as originating in the pugna-
cious instinct, female aggression is deemed to arise from the maternal instinct: the
arousing of the ‘primitive cave-woman' to defend her (male-led) clan. And because
(according to this view) the maternal instinct is unconstrained by culture (being
entirely based on timeless biological urges), the female soldiers’ involvement in
torture was (in the words of one commentator on the Abu Ghraib abuses) ‘yet another
lesson in why women shouldn’t be in the military . .. Women are more vicious than
men’.”® This approach encourages an emphasis on Lynndie England’s pregnancy
and the alleged fact that the female perpetrators were ‘smitten with [ Charles] Graner’,
the man most frequently seen in the photographs.*'

A more sociologically infused perspective posits that female perpetrators of sexual
violence expose the folly of a world that deprecates femininity and views bodies (par-
ticularly female ones) as commodities. Women come to adopt the same attitude toward,
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all bodies. As women become similar to men in social, economic and cultural terms,
inhuman behaviour carried out by women is sure to rise (so this story goes). In an
increasingly democratic military, ‘the American woman is given the phallus’ and
‘invited to participate in the militarised masculine aesthetic along with the men, to
become the one who penetrates the racialized other’.”” The shared militarization
and masculinization of feeling dissolves conventional gender divisions.

For the political elite and moral Right, it is a convenient response, enabling them
(yet again) to bind the ‘war on terror into the moral crusade of Family Values. In
Churches throughout the West, Abu Ghraib has been used to call the flock back
to a more conservative morality. It is interesting to remember that the main male
perpetrator, Charles Graner, was originally charged not with abuses but with adul-
tery (with Lynndie England). The National Coalition for the Protection of Children
and Families put it bluntly when it declared that the torture photographs were
‘liberalism taken to its natural and logical conclusion’, drawing attention particu-
larly to the ‘tangled web of licentious behaviour, sexual perversion, infidelity, and
promiscuity’ within the military. It should ‘serve as a warning to those who con-
tinue to advance so-called sexual freedom beyond its intended boundaries of life-
long, natural, and monogamous marriage’.”” In this line of argument, responsibility
is neatly diffused. As Frank Rich entitled an article in the New York Times: ‘It Was
Porn That Made Them Do It’. He noted that

If porn or MTV or Howard Stern can be said to have induced a ‘few bad apples’ in
one prison to misbehave, then everyone else in the chain of command, from the
commander-in-chief down, is off the hook. If the culture war can be cross-wired with
the actual war, then the buck will stop not at the Pentagon or the White House but
at the Paris Hilton video, or ‘Mean Girls’, or maybe ‘Queer Eye for the Straight Guy’.”*

Pornography creates torturers? Or maybe inhumanity has been sponsored by the
feminist movement? Phyllis Schlafly certainly thinks so, predicting that the photo-
graph of Lynndie England holding a man on a leash would ‘soon show up on the
bulletin boards of women’s studies centers . . . that picture is the radical feminists’
ultimate fantasy of how they dream of treating men’.”®

Setting aside Phyllis Schlafly’s send-up of feminists (which portrays women as
emotionally brutalized rather than overly fond of mimicking men), this explana-
tion of female perpetration implies a male norm, into which women passively fall.
Yet, in a culture still permeated with assumptions of compulsory heterosexuality,
men and women stand in different relations to sexual intercourse. After all, one of
the most powerful aspect, of the female perpetrators of Abu Ghraib is that the (penis-
less) women trumped male power, not only in the sense that these women
claimed omnipotence in relation to the male prisoners, but also because they had
no need to use a penis to do so. The penis is, after all, a deeply flawed instrument
of power and one with none of the resilience and fortitude of, for instance, the fist
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or (fire-) arm. In talking about weapons of torture, Elaine Scarry refers to the way
in which ‘in converting the other person’s pain into his own power, the torturer
experiences the entire occurrence exclusively from the non-vulnerable end of the
weapon’. But in those forms of sexual abuse employing the penis, the perpetrator’s
attention begins to ‘slip down the weapon toward the vulnerable end’, contesting
its power.”® The cruel triumph of the female perpetrators resides in the fact that
they tortured without consciousness of that form of self-vulnerability.

Finally, some attempts to understand female perpetrators at Abu Ghraib ask:
might sexual violence ‘masculinize’ torturers who happen to be biological female,
while ‘feminizing’ victims who happen to be biologically male? In studies focusing
on sexual violence in war and in prison contexts, this is a popular argument. Male
victims are said to become ‘social women’; male perpetrators have their masculin-
ity enhanced; female perpetrators become ‘social men’. On this account, cruelty is
synonymous with virility and the female abuser is ‘really’ a man. Thus, Lynndie
England is described as a ‘phallic female’, ‘tomboyish’, a leash-girl’, who turned out
to be ‘something other than a natural lady’.”’

At first sight, this is a simple way out of the dilemma: nothing much changes -
just a few labels. The female is erased and coded as male. There is an easy logic to
the argument. And there is no doubt that both male and female perpetrators
taunted victims with degraded words used to refer to femaleness. In Abu Ghraib,
for instance, male prisoners were goaded for being ‘girls’ and were forced to wear
female underwear. There is also no doubt that perpetrators of both sexes take strength
and power, as well as pleasure, from their actions. But to say this turns female per-
petrators into ‘social men’ is both to imply an essential link between manliness
and violence, and to reinforce the dichotomies male-active and female-passive. The
gendered notion of masculinity and femininity as active/passive confuses social
imaginary with lived history, placing women outside the symbolic order.

Moreover, what we have seen in Iraq (and elsewhere) is not women particip-
ating in masculine rituals, but women using conventional tropes of their gender
to shame and subjugate. While male guards in Abu Ghraib stomped on male
prisoners with boots, threatened to bugger the men in the showers, and poked phos-
phoric lights up their arses, the women threw menstrual fluid and slowly strip-teased.
We have to take seriously the idea that female perpetrators are not simply imitat-
ing men, but living out their own fantasies about power and sexuality. Sharon Marcus
put it succinctly when she pointed out that taking ‘male violence or female vulner-
ability as the first and last instances in any explanation of rape is to make the identities
of rapist and raped pre-exist the rape itself’.**

This was what made much of the world recoil in horror when the Abu Ghraib
photographs were released: female rapists as agents of extreme sexual cruelty. These
women were regarded as much worse than their male comrades in atrocity: they
were not merely inhuman, but monstrous. Even when women were engaging in abuses
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that were not explicitly sexual, the very womanliness of the perpetrators enabled
their actions to be sexualized: by definition, female performance was pornographic.

Outrage was also sparked by the fact that the most widely reported victims of
sexual abuses in Abu Ghraib, Basra, and elsewhere in the ‘war on terror’ were not
the ‘usual victims’ (women),” but men. The photographs were a stark reminder
of an uncomfortable detail: not only the female body, but the male body as well,
is violable, penetrable. For many heterosexual men, it is a hard detail to accept, par-
ticularly in wartime when the military encourages the notion of the invulnerable
male body. For the armed forces, the ‘warrior’ has to be portrayed as ‘cold steel’;
in the current panic over female combatants, this man needs to be protected from
the vulnerabilities that even military women in ‘hot’ combat zones might embody.

The tortured body, in particular, transcends ‘straight’ gendered inscriptions. It
is not only the female body ‘whose borders cannot be defended™’ — recall the use
of a broom handle by the NYPD cops to sodomize Abner Louima, a Haitian immig-
rant; witness the naked skirmishing and sodomization linked with ‘hazing’ incid-
ents in the British Navy and Army which are periodically publicized. The tortured
male body is both phallic and a receptacle. If the male victim does not ‘perform’
(erection and even ejaculation), he is laughed at as being deficient. One prisoner
recalls being sexually abused by American guards:

He said to me, ‘Are you married?’ I said, ‘Yes’. They said, ‘If your wife saw you like
this, she will be disappointed’. One of them said, ‘But if I saw her now, she would
not be disappointed now because I would rape her’.”!

On the other hand, involuntary erections also confirm a debility in manhood: an
absence of masculine will, coupled with the suggestion of homosexuality. Neither
tumescence nor detumescence can guarantee patriarchy; both here become a
show of weakness. During sexual torture the male victim’s body is always lacking.

All bodies are permeable and appropriable by the in-human. By contrast,
the in-human presents itself as possessing a surfeit of humanness. After all, it is the
in-human - the torturers and their masters — who define the human. Theirs is
the humanizing episterme and theirs the culture that employs the most sophisticated
technologies invented by humanity (everything from fighter jets to techniques of
psychological torture) in his or her mission. However, the in-human is also pre-
sented in terms of a universal humanity devoid of (indeed, transcending) gender.
Neither masculine nor feminine: simply all-powerful in-humanity.

The suffering subject, on the other hand, is defined as lacking ‘true’ humanity,
burdened with an excess of body. Bunching these bodies by gender — one portion
of the great trilogy (the other two are class and ethnicity) - inevitably leads to a
universal femaleness: the woman effaced in religious dogma as inherently inferior
is also eradicated in conventional human rights discourse because that discourse
is premised on the heterosexual white male. Not only does such a ‘bunching’
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enforce the association of ‘woman’ with ‘victim’, but it also serves to relegate
one group (male victims of women’s sexual violence) to a dismissive footnote. In
creating a hierarchy of suffering, we are thus again reduced to endorsing abuse.

The sexualization of torture is only one way in which the ‘war on terror’ has
delineated who is (and who is not) human. Religion, human rights, and trauma nar-
ratives are three other mechanisms for rationalizing suffering.

v

Religion remains a powerful site for disciplining bodies. Indeed, in the politics of
the corporeal, Christianity is central. ‘Do you pray to Allah’, the American inter-
rogators screamed at a prisoner, hooded and tortured in the ‘correctional facility’.
When he replied ‘yes’, they yelled, ‘Fuck you’ and ‘Fuck him’. After threatening to
rape him and his wife, they forced him to eat pork, drink alcohol, and curse Islam.
‘They ordered me to thank Jesus that I'm alive’, he recalled, ‘And I did what they
ordered me’.*> In this way, bodies became disposable because ‘the one and only
true God’ is on the side of the torturers. Bush’s love of the anti-Babylonian
prophet Ezekiel, the administration’s frequent use of millenarian rhetoric, and the
strong sacrificial undertones of much contemporary Protestantism (when the Abu
Ghraib photographs were released, audiences were watching entranced as Jesus was
tortured in Mel Gibson’s Passion of Christ), have provided a convincing religious
lens through which to ‘read’ torture.”> Abdou Hussain Saad Faleh, the hooded man
on the pedestal, thus becomes a devotional icon, his very innocence making him
more (not less) appropriate as sacrificial victim.

Messianic Protestantism, predicated on the Book of Revelations and infused with
evangelical moralism, encourages a notion of unending war on evil and the Anti-
Christ — without any sense of accountability. And like psychoanalysis, that other
‘talking cure’, prayer affords purification from those irrepressible violent urges. Was
this the hope of the nine-year-old American girl from ‘Our Lady of Peace’, a
Catholic school? It seems not: she sent members of an interrogation unit in Iraq a
drawing of aeroplanes dropping bombs on small figures wearing turbans. The cap-
tion read, ‘We are praying for you and saying the rosary in class for you today’.”*

Even more noticeable is the use of the secular religion of our times (that is, human
rights) to justify suffering by deciding who stands outside the threshold of the human.*
Jamal Al Harith, a British former detainee of Guantdnamo Bay, recognized the bond
between languages of rights and torture, noting that

They actually said that - “You have no rights here’. After a while, we stopped ask-
ing for human rights — we wanted animal rights. In Camp X-Ray my cage was right
next to a kennel housing an Alsatian dog. He had a wooden house with air con-
ditioning and green grass to exercise on. I said to the guards, ‘I want his rights” and
they replied, ‘that dog is member of the U.S. army’.*
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The languages of human rights here cross over into the animal rights movement
(though, historically, the inspiration probably went in the opposite direction, with
burgeoning interest in human rights borrowing languages from nineteenth-century
societies for the prevention of cruelty to animals).”” And, because of the cultural
link between animality and femaleness, it is no coincidence that the male rendered
non- or sub-human is more shocking than the female similarly reduced.

The questions for those employing the languages of human rights have always
been: who is this ‘human’; what are his or her ‘rights’? In recent years, both the
notion that ‘human’ is self-explanatory and that ‘rights’ are natural and eternal, have
taken a direct hit. Innumerable, hidden particulars have been laid bare: the ‘human’
of traditional human rights speech is swathed in a white skin, a Western body. More
to the point, he has tended to be a heterosexual male. This is one of the reasons
why it has taken so long to get the rape of women understood as a mainstream human
rights issue, as opposed to an issue of discrimination. When we look at the right to
bodily integrity — the right not to be tortured or raped, for instance — the question
becomes: does this right apply to the (suspected) terrorist? Or to any individual
who might have been picked up on the streets of Iraq or Afghanistan and incar-
cerated in one of our Correctional Facilities?

Innumerable commentators say not - including, most notoriously, Alan
Dershowitz. Here is his lawyerly dodging of the prohibition on ‘cruel and unusual
punishments’ on page 135 of Why Terrorism Works:

Constitutional democracies are, of course, constrained in the choices they may
lawfully make. The Fifth Amendment prohibits compelled self-incrimination, which
means that statements elicited by means of torture may not be introduced into
evidence against the defendant who has been tortured. But if a suspect is given
immunity and then tortured into providing information about a future terrorist
act, his privilege against self-incrimination has not been violated ... Nor has his
right to be free from ‘cruel and unusual punishment’, since that provision of the
Eighth Amendment has been interpreted to apply solely to punishment after
conviction.

Dershowitz is not alone — Michael Ignatieff shocked many people when he, too,
defended the use of sleep deprivation and ‘keeping prisoners in hoods’.** Assistant
Attorney General Jay S. Bybee’s definition of torture (which introduced this chap-
ter) not only gave legal legitimacy to extreme acts, but also legitimated acts in-
flicted only to obtain information and with the intention to cause only short-term
harm. For an act to be defined as torture, the perpetrator had to specifically intend
to cause significant and long-term bodily injury. Although Bybee’s memo was later
rescinded (in December 2004), it had profound influence on policy. For instance,
Bybee’s views were echoed in Lieutenant Diane Beaver’s legal brief to Joint Task
Force 170 at Guantdnamo Bay. She advised that a public official would not have
violated the Eighth Amendment
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so long as the force used could plausibly have been thought necessary in a parti-
cular situation to achieve a legitimate governmental objective, and it was applied
in a good faith effort and not maliciously or sadistically for the very purpose of
causing harm ... The federal torture statute will not be violated so long as any of
the proposed strategies are not specifically intended to cause severe physical pain
or suffering or prolonged mental harm.

In the event that public officials might be punished under the Uniform Code of
Military Justice (Article 128 of which decreed that poking a person in the chest or
placing a wet towel or hood over a detainees head constituted assault), Lieutenant
Diane Beaver recommended that ‘it would be advisable to have permission or immun-
ity in advance from the convening authority, for military members utilizing these
methods’.*” Yet Vice-President Cheney was able to respond to Amnesty Interna-
tional’s 2005 report condemning various American practices with the dismissive
line, ‘For Amnesty International to suggest that somehow the United States is a
violator of human rights, I frankly just don’t take them seriously’. President Bush
merely dismissed the report as ‘absurd’.* In the fight to bring democracy to the
Iraqis, torture was, it seems, inevitable. Democracy itself is used to make sense of
suffering: if only the Iragis were more democratic and less terroristic, ‘we’ would
not need to do this to them. If only they had told the truth, ‘we’ would not need
to torture them thus. In the words of a flag on the front door of Megan Ambuhl’s
(an Abu Ghraib abuser) home: ‘Freedom isn’t Free’."'

VI

This is hardly new to the current ‘war on terror’. In at least three contexts, accept-
ance of torture can be seen as mainstream. These contexts fan out from the U.S.
prison complex, to the detainees in Guantdnamo Bay and, finally, to the interna-
tional colonial project. From the 1970s, the American penitentiary system has become
an extraordinary example of carceral totalitarianism within a nation formally obsessed
with principles of liberty. What happened in Abu Ghraib is inextricably linked to
everyday prison practices in America, particularly within the supermax units where
all prisoners are viewed as violent threats thus requiring extreme repression. In such
places, prisoners may be confined for indefinite periods and subjected to con-
ditions so harsh that they violate international law as well as U.S. constitutional safe-
guards.” Actions amounting to torture continue to be practised within these
institutions. Systematic humiliation, the use of dogs to intimidate, sleep deprivation,
and physical brutality are frequently experienced by prisoners. The fact that many
of the abusers at Abu Ghraib were former guards in civilian life is no coincidence.
In a letter written to his family in 2003, Staff Sgt. Ivan Frederick, one of the per-
petrators of the abuses in Abu Ghraib, admitted the usefulness of his work-experience
at Buckingham Correctional Center in Virginia. ‘T was placed in [Abu Ghraib]’, he
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observed, ‘because of my civilian background working as a correctional officer. ..
The [commander] wanted it run like a prison in the US".** Specialist Charles Graner
was also a product of this environment, having served as a guard at Pennsylvania’s
Greene State Correctional Institute. He was at that prison during the 1990s, when
evidence of extreme brutality and torture reached such horrendous levels that it
could no longer be ignored. According to the attorney of a prisoner at the Greene
State Correctional Institute, prisoners were regularly blungeoned by a prison guards.
His client even had the letters ‘KKK’ painted on his back with his own blood. ‘What
they are running [at Greene] is a concentration camp’, this attorney noted, adding,
‘It’s like an Alcatraz mentality. It’s horrible. In my 22 years as an attorney, I have
never seen such a place as Greene. I have never seen such bigots in my life’.* Though
he did not explictly refer to sexual violence, there is abundant evidence showing
that rape too is endemic in American prisons. The most reliable estimates sug-
gest that between S and 9 per cent of all male prisoners incarcerated in American
prisons have been sexually assaulted.* However, other commonly cited estimates
range from anything between 1 per cent and 22 per cent.* Finally, even the exist-
ence of detention without trial is not uncommon in America. According to the best
analysis, before 9/11 there were more than 20,000 immigrants (many unable to
speak English) being held in custody in the U.S.A. for long periods of time.*” Since
9/11 the number of detainees held without charge in American prisons is estim-
ated at over 50,000." Abuse is home-grown.

The legal status of Guantdnamo Bay may seem doubtful but does, in fact, arise
out of the legacy of Insular Cases decided by the Supreme Court between 1902
and 1922. According to these cases, the United States can rule over distant peoples
without constitutional restraint. A territory can ‘belong to’ but ‘not be part of” the
United States. Granted indefinite control over the territory, yet freed from duties
arising from sovereignty, the U.S. government can act independently of any human
rights treaties and constitutional restraints. In other words, rather than being
aberrant, Guantinamo resides at the centre of American imperial traditions.”

More to the point, with regard to colonial peoples in the past, languages of rights
and democracy have been fundamental in rendering torture customary. As was seen
during the French-Algerian War, France’s need to propagate its doctrines of human
rights went hand in hand with its ‘ideology of the mission civilisatrice’. As Rita Maran
astutely observed (and she could have been speaking of the current war),

The civilizing mission was an ideology simultaneously drawn from and under-
cutting the doctrine of the ‘rights of man’. Those operating in its aura ignored or
were oblivious to its inherent contradiction that restricted who might qualify for full
status as ‘man’. The shared understanding was that France’s presence in Algeria
was philanthropic, bringing civilization to Algerians through education, roads and
bridges, hospitals, an array of modern technical achievements, and last but not
least, through notions of rights. When this process was disrupted by the Algerian
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revolution, the government, acting through its military and civilian agents took the
position that unusual means were justified to restore order. By this logic, torture,
one of the unusual means, was justified.

Notions of France’s ‘civilizing mission’ became both a ‘rationalization (in advance
of torture)’ and ‘a justification (after the torture)’.*’ In the words of Omar Rivabella
in Requiem for a Woman's Soul, they ‘torture in the name of justice, in the name of
law and order, in the name of the country, and some go so far as pretending they
torture in the name of God’.*'

In the name of justice, law, order and God, designating individuals ‘terrorist’
enables them to be placed outside the human. One of the main agents in this pro-
cess is that pre-eminent power engaged in defining human rights — the United States.
After all, in an increasingly globalized world, characterized by rapid changes induced
by mass media, technology, emigration and immigration, and global capitalism, the
key question becomes: how do we decide which rights are universal (that is, able
to transcend cultural peculiarities) and which are local (and, by implication,
peripheral)? The question is crucial because globalization is primarily an issue of
struggle — of the ability of one group to define its own local values or character-
istics as ‘global” while designating other groups’ values as local’. The group with most
clout decides. In other words, designating certain values or characteristics local’
denies significant agency in its adherents. For instance, claims that the Middle
Easterner’s culture is anti-secular (and thus ‘behind the times’), governed by appeals
to absolute (religious) authority, and regulated by ‘cultural’ factors deprive the Middle
Easterner ‘both of a formative role in the global arena and, conversely, of reasons
for behavior that might have international origins’. But there is no need to assume
that secular institutions are more ‘universal’ than religious ones, nor that ‘differ-
ences in secular institutions are mere variations on a universal system whereas
the differences between, say, Judaism, Christianity, and Islam, are distinctions
between particulars’. In much human rights speech, however, ‘secular” has been de-
signated the dominant and universal, while ‘religious’ is dismissed as representing
the particular and local.”” This enables the pre-eminent power (U.S.A.) to operate
what legal sociologist Boaventura de Sousa Santos dubbed a kind of ‘globalised local-
ism’.>* Globalization always depends upon localization (in this case, designating local
American mores the universal ones). It is the ‘global localism’ of the Bush admin-
istration that decides who is the ‘human’ in the ‘human rights’ equation, and which
rights that ‘human’ is entitled to.

VII

Finally, pathologizing some forms of sexual violence (such as the rape of men by
women) has enabled other forms to be normalized. Debate about the rape of women
in prisons (including Abu Ghraib) in Iraq is muted, for instance, as is analysis of
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enforced prostitution and (a shrewd oxymoron) ‘forced consent’ or sexual inter-
course as a way to obtain food or shelter. The U.S. News and World Report even
blamed the Abu Ghraib torture on ‘the lack of a reliable local brothel where male
soldiers are able to unwind. Experts [unnamed] have long appreciated the fact that
sexual activity can often be a way of relieving the anxiety of war’.>* The ‘beast in all
men’, exacerbated in the crucible of war, is here being used to justify the abuse of
women through legalized prostitution. Again, we have seen this before, in occu-
pied Japan immediately at the end of World War II when the euphemistically named
‘Recreation and Amusement Association” was set up to cater for the sexual needs
of the Allied occupying forces after mass rapes had come to international attention.

There are innumerable other examples drawn from previous conflicts. In the
context of the war in Vietnam, Gavin Hart’s study of 718 combatants is typical. At
one stage in his article entitled ‘Sex Behavior in a War Environment’, Hart noted
that over 10 per cent of the men had ‘suffered penile trauma’ on one occasion dur-
ing their military service and S per cent had done so more than once. The cause
of penile trauma? According to Hart, it was due to the refusal of some women to
consent to certain sexual acts. In his words:

Failure [of the women] to indulge in fellatio at this stage often proved traumatic.
Not infrequently, refusal caused the angry prostitute to violently wrench the erect
penis causing severe preputial tears.

This discussion of forced sex is positioned as if it constituted a natural aspect of
wartime sexuality. The ‘unacceptance’ of women to engage in particular acts was
(according to Hart) in itself, unacceptable. Hart does mention sexual ethics:

History continually relates how ethical and moral codes change radically under con-
ditions of war. These altered standards together with absence from homeland and
family, and ethical codes they represent, are conditions which favor promiscuity.*®

The forced sexual acts carried out by soldiers are placed in the context of ‘promis-
cuity’. Ethics were firmly positioned with the context of ‘homeland and family’ —
the humans ‘at home’. In other words, pathologizing some acts of sexual violence,
particularly those against a racially different enemy, but also those against certain
classes of women (‘prostitutes’ as opposed to ‘women’), normalized sexual violence.
Those who questioned this were themselves aggressively threatening the nation’s
manhood in a time of crisis. To such arguments, a common Iraqi expression might
be posited: ‘An excuse uglier than the guilt’.

Hart was writing at the time of the war in Vietnam. When he used the word
‘trauma’, he was referring to physical damage to men’s intimate bodies. Since then,
narratives of trauma have gained power by fusing body and soul. Psychological
‘trauma’, inscribed on the body, has become the slogan of our time. As historian
Alfred McCoy has painstakingly documented, U.S. techniques of torture have
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been practised (with executive knowledge) by the CIA since the Cold War: so-called
‘no touch torture’ (or psychological methods) has garnered the largest proportion

of funding precisely on the grounds of its efficiency in accelerating breakdown.>

VIII

Today, even more than at the time Hart was writing, the language of psycholo-
gical trauma has been co-opted by perpetrators of violence. The invention of post-
traumatic stress disorder in the 1980s was precisely a mechanism that allowed
individuals who had tortured and raped Vietnamese women and men to be por-
trayed (and to portray themselves) as victims. The diagnosis of PTSD was given
to servicemen who had suffered the ‘trauma’ of raping and slaughtering other indivi-
duals. In the contemporary ‘war on terror’, psychological trauma experienced by
service personnel in Iraq is also being used to justify abuse. In the words of Rush
Limbaugh (a popular talk show host) speaking about the perpetrators of the Abu
Ghraib abuses on CBS News, “‘You know, these people are being fired at every day
...you ever heard of emotional release? You of heard [sic] of need to blow some
steam off 2>’

The use of the trauma trope has had three main effects. In terms of the victims,
one effect has been to create a universal suffering subject outside of history. It is
to reduce the individual to his or her animal substructure, to an undifferentiated
identity as a body-in-pain. Instead of historical specificities, we have an ahistorical
narrative based on supposedly biological and psychological constants. Instead of
history, we have a universalist notion of the body. The danger of this approach is
that it blinds us to the fact that terror is always local. To universalize it is to remove
the specifics of an individual’s history; it is to situate torture in the realm of
moral edification. The role of history is to demystify this category of the universal
- revealing the fundamental undecidability of the human in the material world and
specifying the ‘what, who and wherefore’ of all judgements of universality. The speci-
ficities of the past enable us to imagine a future in which there is no ‘inevitable’.

While suffering has been universalized, the abusers have been individualized.
As General Mark Kimmitt, Deputy Director of Coalition Operations in Iraq, told
60 Minutes II, ‘So what would I tell the people of Iraq? This is wrong. This is
reprehensible, but this is not representative of the 150,000 soldiers that are over
here. I'd say the same thing to the American people. Don’t judge your army based
on the actions of a few’.*® ‘Rotten apples’ have been identified; the putrid barrel,
ignored. In the context of the election of 2000, the use of distorted and false intel-
ligence to justify the pre-emptive invasion of Iraq, the Patriot Act, the dramatic restric-
tions on civil liberties, the construction of a network of secret prisons or ‘black sites’
around the world, and the ‘rendering’ of suspects to countries known to employ
torture, it takes a feat of remarkable self-delusion to continue to regard what
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happened at Abu Ghraib as somehow an aberration from ‘American’ practices. But
that is precisely what has happened. Broader structural forces are overlooked.
Only those prosecuted got their hands dirty. Those who practice systematic and
instrumental cruelty (as promoted by the most powerful agents within political insti-
tutions) are left alone. The guilty ones are those seen to have revelled in the
carnivalesque aspects of violence. In the words of the CIA document of 1963,
KUBARK Counterintelligence — July 1963, coercion is ‘simply a method for obtain-
ing correct and useful information’.*” Cool and calculated cruelty is acceptable. So
long as the guidelines are followed and torture is conducted in a dispassionate, instru-
mental way, all is well. What individuals like Lynndie England and Charles Graner
did wrong was to abandon the guidelines. They took obvious pleasure in their duties.
The carnival got out of hand.

The final effect of the trauma narrative has been to insist that the perpetrators
are not the only ones ‘traumatized’ in the ‘war on terror’: so too are the witnesses
and bystanders. Our so-called trauma at hearing what American and British troops
are doing in Iraq has trumped the wrong done to Iragis. In the end, then, torture
is about us. Even the argument about the need to adhere to the Geneva Conven-
tions regarding prisoner treatment is framed in terms of helping ‘our own armed
forces sustain their difficult role’ by providing ‘moral sanction to the difficult
imperative of killing”.** As Senator Joseph Biden told the Senate Foreign Relations
Committee hearings, adherence to the laws of war was crucial to protect American
service personnel. In the context of the Abu Ghraib photographs, this tendency
was even more pronounced, with the media being profoundly interested in the photo-
graphers, not the photographed. The chief questions focused on us: what effects would
the abuses have on our security; would the photographs increase our risk? The Iragi
victims ceased to ‘be’ after the camera-flash. They stepped out of history.

IX

The Bush administration may have become one of the most secretive in modern
history, but the result has been a proliferation of talk. The ‘war on terror’ has,
on the surface, been preoccupied with censorship and silence. The (Iraqi) dead
are not counted; the (American) dead are quietly returned to American soil. It is
government policy to censor images of coffins returning from Iraq. When the
images from Abu Ghraib were first brought to public attention, leading politicians
urged Americans to avert their eyes from the photographs. Donald Rumsfeld even
refused to read the Taguba report (the official military inquiry conducted in 2004
into the Abu Ghraib abuses) for as long as he could.

But the unspeakable has become the unsilenceable. The mass circulation of these
images has dulled their political impact. They rapidly entered art galleries — as art.
High fashion photographers (such as Steven Meisel in the September 2006 Italian
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issue of Vogue) adopted poses from this ‘war on terror’, including ones drawn
explicitly from the torture in Abu Ghraib. On the internet, real and fake photographs
claiming to emanate from Iraq were published. Viewers were unable to distinguish
between the two. Specifically dedicated ‘Real Rape’ internet sites purportedly based
in Iraq rapidly appeared. The images were fetishized, released from historical con-
text and the specifics of the interaction between torturer and tortured.

Being steeped in notions of trauma and seduced by apocalyptic fantasies, it is
easy to forget that the seemingly unrestrained tyrannical desire of abusers is always
contested. Even the tortured can forge ethical meaning in the midst of the inhu-
man. One example would be men like Nori Samir Gunbar Al-Yasseri, hooded and
tortured in Abu Ghraib in the presence of three male and two female American
guards. In his words:

When we were naked he ordered us to stroke, acting like we were masturbating and

when we start to do that he would bring in another inmate and sit him on his knees

in front of the penis and take photos which looked like this inmate was putting the

penis in his mouth. Before that, I felt that someone was playing with my penis with

a pen. After this they make Hashim ... stand in front of me and they forced me to

slap him on the face, but I couldn’t because he is my friend. After this they asked

Hashim to hit me, so he punched my stomach. I asked him to do that, so they don’t

beat him like they had beaten me when I refused to hit Hashim."'

This was a gift: a gift not as contract, commodity, or even social exchange: there
was no bond of obligation established (indeed, it was purposefully refused) and no
debt was bestowed with obligations attached. Asymmetrical and non-reciprocal, it
was an act of corporeal generosity.

In contrast, our security — and, since the bombs in London, our suffering — have
become the main ways we justify inflicting misery on others. The torture photographs
generated shock throughout much of the world but, paradoxically, caused ethical
debate to fossilize into discussions about the skewed morals of individual perpe-
trators as opposed to the biopolitics of the war in general. Dehumanized bodies
are our abjection, the visible border that designates subject from object, human from
non-human. The human’ does not emerge whole from the natural world. Attempts
to insist upon a universal humanity posited upon a shared corporeality are doomed
to fail, undermined by those states of power that construct our bodies accord-
ing to different graduations of humanness. We cannot escape complicity: as Costas
Douzinas reminds us, our humanity is defined through the torments the inhuman
visits on the non-human. But we should not despair. Human rights do not arise
out of timeless moral truths. Nor is there a universalist definition of the human.
The pursuit of human rights is itself a historical and cultural process, operating through
social action, and providing a language not only for dignity but also for rebelliousness.
If, as Pierre Bourdieu put it, human rights are ‘nothing other than the most uni-
versal gains of previous struggles’,”” then perhaps Nori Samir Gunbar Al-Yasseri’s
striving to be more than human can point to a new way of defining basic humanity.
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Avner Offer

Response to Joanna Bourke

Joanna Bourke attempts to capture the experience of torture through the lens of
cultural theory. Until art itself (literature and poetry more than the visual arts) probes
this experience, we have to make do with the mediation of critics. Her essay sets
up torture as an erotic spectacle, leaving no doubt as to how deeply revolting she
finds it. In vivid word-images and quotations she exposes the spectacle of degra-
dation, and in the same breath blames us (and herself) for being complicit in it.
That experience of arousal, combining voyeurism and outrage, is partly cathartic
but perversely aesthetic. It invites us to blame ourselves for the very abuse that it
condemns. That is the reflexivity which is the staple of cultural criticism. This ambi-
guity (we are forced to admit) is a feature of our post-modern condition. It is a subtle,
troubling account of the kaleidoscopic experience of on-looking from various
aspects — gender, class, ethnicity are those she underlines. A fine intelligence is at work
there, and cannot help imparting the (disturbing, but also pleasing) glow of insight.
But where does that leave our moral selves? Has art subverted reality here? The
abrasive, brutal, lonely, terrifying experiences of pain and torture are tamed by clever
analysis. This is not to blame the analyst — we need to meditate on evil as best we
can, with the blinkers we have. We need to numb ourselves a little in order to cope.
It is no criticism of criticism to say that art is likely, eventually, to do it better.

The erotic here is the erotic of sadism. It falls within the domain of the per-
verse and the abnormal, though (as the author points out) that often gets normalized
in the discourse of the permissive society. Extensive quotes from American milit-
ary and legal directives and manuals are shown to license torture in various forms.
They underline the means of torture, but not its ends. The precautionary prin-
ciple is invoked by officials and their advocates but the careful attention to means
of torture is not matched by any clear justification of its purpose. There is an impli-
cation in these texts that torture might be expressive rather than instrumental. What
they convey to the attentive reader is a barely hidden relish to discard the rules of
civilization.
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What is that notion of civilization? Where does it come from? I offer an addi-
tional take, grounded in my own discipline of economic history, to complement
the cultural one so strikingly presented by Bourke. Victorian liberalism was pre-
sented by its advocates as an alternative to militarism and empire. In the nineteenth
century, at least, this distinction had some merit." In economic theory, as in eco-
nomic exchange, trade may be adversarial, opportunistic, strategic — but it is not
permitted to be violent. Unequal power (the unequal ability to walk away from
a deal) is mediated, softened, legitimated through money and contract. In the
service of trade, it is forbidden to maim and kill. Why is that? In a doctrine as depend-
ent on such a primitive notion of human nature as economics, why is grabbing
what you can not allowed? The reason is that trading is a form of reciprocity based
on consent. For markets to work their magic, transactions have to be voluntary.
Each one becomes a link in a chain. Traders hope to continue to deal with each
other. Expectations are based on repetition and gradually build up reputations for
probity. Probity engenders trust, and trust makes trading easy. Nineteenth-century
liberals even hoped that trade might trump warfare altogether.

The Victorian and Edwardian efforts to tame war were part of the same liberal
vision.” Two great international legal conferences in the Hague, in 1899 and in 1907,
underscored two vital distinctions in international treaties, which lie at the basis of
‘humanity in warfare’. These were first, the distinction between combatants who
are legitimate targets of violence, and non-combatant civilians, who have immun-
ity from violence under protection of the law. The second, related distinction, is
between combat and surrender. Once arms have been laid down, the erstwhile com-
batant is granted immunities similar to those of other non-combatants. It is these
late-Victorian and Edwardian treaties which provided the basis for the better-
known and subsequent Geneva Conventions.

The same Hague conferences also strove to set up immunities for commerce
in wartime. The main issue was the right of neutrals to continue to trade in
wartime, under the principle (stated and promoted primarily by the United
States), of ‘the freedom of the seas’. This liberal regime of commerce, together
with the restatement of the laws of war, of jus in bello (justice in warfare), were an
effort to insulate non-combatants, whether neutral merchants or non-bearers of
uniforms and arms, from the violence of war. Violence appeared to be contain-
able. Europe had experienced peace and rising prosperity, almost unbroken, for
almost a century.

Commerce is impersonal — everyone is welcome if they have something to offer.
Hence the acceptability of ethnic, cultural and religious outsiders, of Chinese,
Indians, Quakers, Huguenots, Venetians, Jews. Commerce was indifferent to their
identity, even as the support of their communal identity was crucial to their cap-
acity to trade. In a world of business based fundamentally on trust, repeated
transactions established reputations, identities and acceptance of protagonists, at
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least at the personal level. Indifference to identity was transformed by repetition
into reliance on identity.

That Victorian world could not contain its tensions and hostilities, and it took
more than half a century, until the 1960s, to restore the project of an open world
governed once again by the imperatives of commerce. The hostile Soviet bloc (an
ideological enemy of markets and commerce) collapsed and gave way to this ideal
in 1989, and one neo-liberal (Fukuyama) famously proclaimed it as the End of History.
The theory of comparative advantage, a new freedom of the seas under the flag of
neo-conservative globalization, was meant (once again) to dissolve antagonisms and
anxieties, to flatten the earth, to integrate the Lexus and the Olive Tree. That, at
any rate, was the proclaimed purpose of the ‘Washington Consensus’.

But many of the putative beneficiaries did not see it that way. The reason they
failed to appreciate the benefits was that a global dollar hegemony undermined their
own existing local hegemonies. The prospect of rising standards of living was no
compensation for loss of local identity and authority. Across the various global peri-
pheries the spread of globalization (in its commercial or military forms) menaced those
who had held sway there before as domestic generals, chieftains, politicians and priests.
The British Empire in its day (and its French, Belgian, Spanish, Portuguese and
American contemporaries in the nineteenth century) often used force to subjugate
local supremacies. Between the wars, Britain used air power extensively to intim-
idate village chieftains. But the firepower, economic power, and ‘soft’” power of
cultural persuasion (though often destructive) were less than those of the U.S.A.
today. Across cultures it has generally been accepted that a challenge to identity is
a mortal threat that relaxes the prohibition on killing. A challenge to selthood, to
the honour of the family, to the integrity of the nation and its symbols, to the icons
of religion, justifies discarding restraint and resorting to violence.

One interpretation to the outrage of 9/11 was that this was the long-delayed
revenge of the wretched of the earth. In response, it was rightly pointed out that
the perpetrators of terror were often well educated and well off. Bin Laden was the
rich son of a rich construction mogul; Mohamed Atta had professional training
in a German university. Even Ayatollah Homeini or Mullah Omar belonged to
their countries’ elites. Their sources of their authority were local, not universal:
the secular nationalist development dictatorship of a Saddam Hussein, Assad,
Mubarak or Mugabe; the nationalism of Pushtun warlords in Afghanistan; the
religious fundamentalism and Arab nationalism of Bin Laden; the divine authority
of Ayatollahs, Mullahs, and Taliban. However powerful on the spot, these local
elites could not compete in the dollar game. But they had a measure of immunity
as well. No one has claimed the reward for Bin Laden yet. They were bound to be
beaten in the globalized game of commerce. The challenge of dollar globalization
has elicited a broad range of evasive and defensive responses, across the globe. For
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some fractions of the elites, the threat to identity appeared to brook no com-
promise. Bin Laden smashed his planes into the World Trade Center, the aptly
named, assertive, self-styled symbolic edifice of the compelling, irresistible power
of globalization.

The insult of 9/11 provided America with a licence to abandon the ethics of
commerce. In the American creed, Protestant religion, individualism expressed as
‘freedom’, and market capitalism form a distinctive entity. Although the nation was
scaled up out of a mosaic of ethnicities, its patriotism was cemented by fear and
loathing of the world beyond. America has a tradition of brutality with adversaries,
up to and including extermination: as experienced by Indians, blacks, workers. This
tradition of violence possibly harks back to the adversarial traditions of Northern
Irish Protestant religion.” At the heart of the American creed is an intense indi-
vidualism, underpinned by a sense of divine mission. This creed is potentially in
conflict with the benign liberal/utilitarian calculus of co-operative advantage. The
ego, by definition, brooks no restraint. No rules in self-love and war — it comes to
the same thing. David Hume sarcastically expressed this priority: ‘It is not contrary
to reason to prefer the destruction of the whole world to the scratching of my
little finger’.*

Long before 9/11, through the proxy conflicts of the Cold War, that dour indi-
vidualist stream had muddied the waters of globalization with a creed of military
dominance. The response to the insult of 9/11 was to veer away from commercial
values and into the warrior role of violence and unbridled dominance. The
definition of the enemy as intangible (‘terror’) and the choice of disinhibited
means (‘war’) licensed the rejection of civility and a civilian response. There were
no uniforms or licensed combatants to respect. That armed civilians sheltering in
the population resisted the occupations of Iraq and Afghanistan weakened further
the self-imposed restraints of bourgeois warfare. Casting the enemy as a demon was
a licence to demonize the self. It was a rejection of the restraint and self-control of
the prudent businessman and a surrender to the atavistic celebration of cruelty that
Bourke provides a glimpse of.

We should resist the temptation to follow it by normalizing such drives -
and seek any anchor we can find in the traditions of civility, of humanity, primar-
ily those set up for the practice of warfare by our bourgeois predecessors. The defences
of civility and humanity are thin, while the argument from necessity is often com-
pelling. Once this argument becomes legitimate, there are those, the opposite of
squeamish, ready to push restraint to one side, to inflict pain, destruction and death
on anyone who stands in the way. For many of us the temptation of barbarism
is always there, and we need to cling to the formalities of conventions, law and
custom, to the thin civilities of commerce, to protect us from the worst aspects of
ourselves.
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9 Shaykh Muhammad Afifi al-Akiti

Defending the transgressed by censuring the reckless
against the killing of civilians'

I Introduction and Tagqriz — Shaykh Gibril F. Haddad
In the name of God, the All-Beneficent, the Most Merciful.
Gentle reader, Peace upon those who follow right guidance!

I am honoured to present the following fatwd or ‘response by a qualified Muslim
Scholar’ against the killing of civilians written by the Oxford-based Malaysian
jurist of the ShafiT School, my inestimable teacher, Shaykh Muhammad Afifi al-Akiti,
and entitled Defending the transgressed by censuring the reckless against the killing of
civilians.

The Shaykh authored it in a few days after I had asked him to offer some guidance
on the issue of targeting civilians and civilian centres by suicide bombing in
response to a pseudo-fatwd by a deviant U.K.-based group, which advocates such
crimes.

Upon reading Shaykh Afifi’s fatwd, do not be surprised if you have never before
seen such clarity of thought and expression together with breadth of knowledge of
Islamic Law applied (by a non-native speaker) to the definition of key Islamic con-
cepts pertaining to the conduct of war and its jurisprudence, its arena and bound-
aries, suicide bombing, the reckless targeting of civilians, and more.

May it be the best possible start to true education on the impeccable position of

Islam, which is squarely against terrorism, in anticipation of the day when all its
culprits are brought to justice.
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Dear Muslim reader, al-Salamu ‘alaykum wa-rahmatuLlah:

Read this luminous Fatwa by Shaykh Muhammad Afifi al-Akiti carefully and learn
it. Distribute it, publicize it, and teach it. Perhaps we will then be counted among
those who do something to redress wrong, not only with our hearts as we should
always do, but also with our tongues, in the fashion of the inspired teachers and
preachers of truth.

I have tried to strike the keynote of this Fatwd in a few lines of free verse, mostly
to express my thanks to our Teacher but also to seize the opportunity represented
by this long-hoped-for response to remind myself of the reasons why I embraced
Islam in the first place.

A TAQRIZ - HUMBLE COMMENDATION

Praise to God Whose Law shines brighter than the sun!
Blessings and peace on him who leads to the abode of peace!
Truth restores honour to the Religion of goodness.

Patient endurance lifts the oppressed to the heights

While gnarling mayhem separates like with like:

The innocent victims on the one hand and, on the other,
Silver-tongued devils and wolves who try to pass for just!

My God, I thank You for a Teacher You inspired

With words of light to face down Dajjal’s advocates.

Allah bless you, Ustadh Afifi, for Defending the transgressed
by censuring the reckless against the killing of civilians!

Let the powers that be and every actor-speaker high and low
Heed this unique Fatwa of knowledge and responsibility.

Let every lover of truth proclaim, with pride once more,
What the war-mongers try to bury under lies and bombs:
Islam is peace and truth, the Rule of Law, justice and right!
Murderous suicide is never martyrdom but rather perversion,
Just as no flag on earth can ever justify oppression.

And may God save us from all criminals, East and West!

By permission of Shaykh Afifi I have done some very light editing having to do mostly
with style, spelling or punctuation such as standardizing spacing between paragraphs,
providing in-text translations of a couple of Arabic supplications, adding quotation
marks to mark out textual citations, and so forth.

I have also provided an alphabetical glossary of Arabic terms not already glossed
by the Shaykh directly in the text.
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May Allah Subhanahu wa-Ta'dla save Shaykh Muhammad Afifi here and hereafter,
may He reward him and his teachers for this blessed work and grant us its much-
needed benefits, not least of which is the redress of our actions and beliefs for our

safety here and hereafter.

Blessings and peace on the Prophet, his Family, and all his Companions, wal-Hamdu
liLlahi Rabb al-‘Alamin.

Gibril F. Haddad

Day of Jumu'‘a after ‘Asr
1 Rajab al-Haram 1426
S August 2005

Brunei Darussalam

II Fatwa - Shaykh Muhammad Afifi al-Akiti

Defending the transgressed by censuring the reckless against the killing of civilians

Jaleal) 33 o sllaall ablae
S Y e JE e

A fatwd according to the Madhhab of Imam al-Shafi‘t
by Shaykh Muhammad Afifi al-Akiti

The original question:

If you have time to address this delicate issue for the benefit of this mercy-bound®
Umma which is reeling in fitna day in and day out, perhaps a few blessed words
might use a refutation of the following text as a springboard?

I would like you to read the following article which highlights some of the prob-
lems we are facing and [shows] why young Muslims might turn to extremism. The
article was issued by Al-Muhajiroun, which is headed by Omar Bakri Mohammed;
whatever our reservations about the man, it is the content I am more concerned
about, and it is these types of writings which need to be countered.

Excerpt from an article by Al-Muhajiroun:*

‘AQD AL-AMAN: THE COVENANT OF SECURITY

The Muslims living in the west are living under a covenant of security, it is not allowed
for them to fight anyone with whom they have a covenant of security, abiding by
the covenant of security is an important obligation upon all Muslims. However for
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those Muslims living abroad, they are not under any covenant with the kuffdr in the
west, so it is acceptable for them to attack the non-Muslims in the west whether in
retaliation for constant bombing and murder taking place all over the Muslim
world at the hands of the non-Muslims, or if it an [sic] offensive attack in order to
release the Muslims from the captivity of the kuffar. For them, attacks such as the
September 11th Hijackings is [sic] a viable option in jihdd, even though for the Muslims
living in America who are under covenant, it is not allowed to do operations
similar to those done by the magnificent 19 on the 9/11. This article speaks about
the covenant and what the scholars have said regarding Al-‘Aqd Al-Aman - the
covenant of security. [ . ]

Shaykh Muhammad Afifi al-Akiti’s reply:

H;)“ uA;)l\afn\e..u
s A ALY a8 e 2Ol 5 s3lall 5 cpaieall Sand Y Copal) By (A1 )
u...\m\ 4&1&;}4\4@4\‘54\1‘ &3&@93%3&‘52’3& ;\A&:;\X\ @J\éc‘).\m\

[In the name of God, the Merciful and Compassionate. Praise be to God Who sets
the boundaries of war and does not love transgressors! Blessings and peace on the
General of the Community, the most patient of men in the face of the harm
inflicted by enemies, imbued with perfect chivalry and complete manliness, and upon
all his Family, Companions, and Army!]

This is a collection of masd’il, entitled: Muddfi* al-mazliim bi-radd al-muhamil ‘ala
qital man la yugatil [Defending the transgressed by censuring the reckless against
the killing of civilians], written in response to the fitna bewildering this mercy-
bound Umima, day in and day out, a fitna partly caused by those who, wilfully or
not, interpret the legal discussions of the subject of warfare (for which the
technical figh terminology varies according to bab: siyar, jihad, or gital) outside their
proper context and use these interpretations to justify their evil actions. May Allah
open our eyes to the true meaning [hagiga] of sabr and to the fact that only
through it can we successfully endure the struggles we face in this dunyd, especi-
ally during our darkest hours; for indeed He is with those who patiently endure
tribulations!

There is no khilaf that all the ShafiT fugahd’ of today and other Sunni specialists
in the Sacred Law from the Far East to the Middle East reject outright [mardiid]
the opinion cited above from Al-Muhajiroun and consider it not only an anomaly
[shadhdh] and very tenuous [wdhin] but also completely wrong [bdtil] and a mis-
guided innovation [bid‘a dalala]: the ‘amal can never be adopted by any mukallaf.
It is regrettable too that the article above was written in a legal style at which any
doctor of the Law should be horrified and appalled (since it is an immature yet per-
suasive attempt to cloak a misguided personal opinion in authority from figh and
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an effort to hijack our Law by invoking just one of the many gaddya of this bab
while recklessly neglecting others). It should serve to remind the students of figh
of the importance of legal analysis and awareness of the thawabit and the dawabit
when reading a furii’ text, in order to ensure that the principal rules have not been
breached in any given legal case.

The above opinion is problematic in three legal particulars [ fusil]:

1 the target [magqtul]: without doubt, civilians;

2 the authority for carrying out the killing [dmir al-qitdl]: as no Muslim authority
has declared war, or if there has been such a declaration there is, at this time, a
ceasefire [hudna]; and

3 the way in which the killing is carried out [magqtiil bih]: it is either haram — and
cursed, since it is a form of suicide [qatil nafsah] - or at the very least so doubtful
[shubuhat] that it must be avoided by those who are religiously scrupulous [wara’].

Any sane Muslim who believed otherwise and thought the above was not a crime
[jindya] would be both reckless [muhmil] and deluded [maghriir]. Whether he real-
izes it or not, by adopting this view or acting on it he would be hijacking rules from
our Law that are meant for the conventional (or authorized) army of a Muslim state
and are addressed to those with authority over it (such as the executive leaders,
the military commanders and so forth) and not to individuals who are unconnected
to the military or who lack the political authority of the state [dawla].

The result in Islamic jurisprudence is: if a Muslim carries out such an attack vol-
untarily, he becomes a murderer and not a martyr or a hero and he will be pun-
ished for it in the Next World.

Fasl 1. The target: magqtil

The proposition: ‘so it is acceptable for them to attack the non-Muslims in the west’,
where ‘non-Muslims’ can be taken to mean — and clearly does, in the document,
mean — non-combatants, civilians, or, in the terminology of figh, ‘those who are not
engaged in direct combat’ [man la yuqatilu].

This opinion violates a well-known principal rule [dabit] from our Law:
| SBE) 1 1)) pgilitna Y 5 agilust (8 T " Y

[It is not permissible to kill their (i.e., the opponents’) women and children if they
are not in direct combat. ]

This is based on the Prophetic prohibition on soldiers killing women and children,
from the well-known Hadith of Ibn ‘Umar (may Allih be pleased with them
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both!) related by Imams Malik, al-Shafi;, Ahmad, al-Bukhari, Muslim, Ibn Majah,
Abi Dawid, al-Tirmidhi, al-Bayhaqi and al-Baghawi (may Allih be well pleased
with them all!) and other Hadiths.

Imam al-Subki (may Allah be pleased with him!) made the scholarly understanding
of this prohibition unequivocally clear. The standard rule of engagement deduced
from it is that: ‘[a Muslim soldier] may not kill any women or any child-soldiers
unless they are in combat directly, and they can only be killed in self-defence’.*

It goes without saying that men and innocent bystanders who are not direct
combatants are also included in this prohibition. The nature of this prohibition is
so specific and well defined that there can be no legal justification or legitimate shar‘
excuse for circumventing this convention of war and targeting any non-combatants
or civilians whatsoever. Moreover the hukm shar'i of killing them is not only haram
but also a Major Sin [Kabira] and contravenes one of the principal commandments
of our way of life.

Fasl I1. The authority: amir al-qital

The proposition: ‘so it is acceptable for them to attack the non-Muslims in the west
whether in retaliation for constant bombing and murder taking place all over the
Muslim world at the hands of the non-Muslims’, where it implies that a state of
war exists with a particular non-Muslim state on account of its being perceived as
the aggressor.

This opinion violates the most basic rules of engagement from our Law:
Al a0l s Lah alela Lo 1) 5k 5 ealgtial s ale¥) (Y U sST50 dleall Tl

[The question of declaring war (or not) is entrusted to the executive authority and
to its decision: compliance with the authority’s decision is the subject’s duty.]

and:
Jull 5 G G Hoa el Sl ey

[The executive or its subordinate authority has the option of whether or not to declare
war. |

In a Muslim state, decisions on questions relating to ceasefire [ ‘aqd al-hudna], peace
settlement [‘aqd al-aman] and the judgment of prisoners of war [al-ikhtar fi asir]
can only be taken by the executive or political authority [imdm] or by a subordin-
ate authority appointed by the former authority [amir mansiabin min jihati I-
imdm]. This is something Muslims take so much for granted from the authority of
our nagql [scriptures] that none will reject it except those who act counter to their
own ‘agl [intellect]. The most basic legal reason [ ‘illa asliyya] is that this matter
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involves the public interest, and consideration of it thus belongs solely to the

authority:
L latlly Aley) iyl Allal) dladd) e ) 138 1Y
All of this is based on the well-known legal principle [ga‘ida]:
daliadl o gie e e aley! ol yial

[The decisions of the authority on behalf of the subjects are determined by the
public good.]

and:
salgial Cpaluall Tal) Goa g 2laY) Jri

[So the authority must act for the greatest advantage of (all) Muslims in making its
judgment.]

Nasiha

Uppermost in the minds of the authority during their deliberation over whether
or not to wage war should be the awareness that war is only a means and not an
end. Hence, if there are other ways of achieving the aim and the highest aim is the
right to practice our religion openly (as we can in today’s Spain, for example, in
contrast with medieval Reconquista Spain), then it is better [awld] not to go to war.
This has been succinctly expressed by Imam al-Zarkashi (may Allah be pleased with
him!):

[Its necessity is the necessity of means, not ends.]

The upshot is — whether one likes it or not — that the decision and discretion and
right to declare war or jihad for Muslims lie solely with the various authorities as
represented today by the respective Muslim states; they do not lie with any indi-
vidual, even if he is a scholar or a soldier (and not just anyone is a soldier or a scholar);
in the same way that an authority (such as the Qddi in a court of law: mahkama)
is the only one with the right to excommunicate or declare someone an apostate
[murtadd], whose killing would otherwise be extra-judicial and unauthorized.

Even during the period of the Ottoman caliphate, there were multiple Muslim
authorities: for example, another Muslim authority outside the Ottoman territ-
ories — such as one in the Indian subcontinent — might have been engaged in a war
when at that time the Khalifa’s army was at peace with the same enemy. This is
how it has been throughout our long history, and this is how it will always be, and
this is the reality on the ground.
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Fasl TII. The method: magqtil bih

The proposition: ‘attacks such as the September 11th Hijackings is [sic] a viable
option in jihdd', where such attacks employ tactics — analogous to the Japanese
kamikaze missions of the Second World War — that have been described as self-
sacrificing or martyrdom or suicide missions.

There is no khilaf on this question from any qadi, mufti or fagih that this pro-
position and those who accept it are breaching the scholarly consensus [mukhalifun
lilijma’] of the Muslims since the ‘Hijackings™ resulted in the killing of non-
combatants; moreover, the proposition is an attempt to legitimize the killing of indis-
putable non-combatants.

As for the kamikaze method and the tactic by which the attack was carried out,
there is a difference of opinion with some jurists as to whether or not it constitutes
suicide, which is not only hardm but also cursed. On this, we must enter into detail.
(Note that in all of the following cases it is formally assumed that the target is legit-
imate - i.e., a valid military target — and that the action is carried out during a valid
war when there is no ceasefire [ fi hdl al-harb wa-la hudnata fih], as was the case
with the Japanese kamikaze attacks.)

Tafsil I
If the attack involves a bomb placed on the body or placed so close to the bomber
that when the bomber detonates it he or she is certain [yagin] to die, then the More
Correct Position [Qawl Asahh] according to us is that it does constitute suicide.
This is because the bomber, being also the magqtiil [the one killed], is unquestion-
ably the gatil [the immediate and active agent that kills] = gatil nafsah [self-killing,
i.e., suicide].

FURC*

If the attack involves a bomb (the lobbing of a grenade and the like) but the attacker
thinks that when the bomb is detonated, it is uncertain [zann] whether he will die
in the process or survive the attack, then the Correct Position [ Qawl Sahih] is that
this does not constitute suicide, and were the bomber to die in this selfless act, he
becomes what we properly call a martyr or hero [shahid]. This is because the attacker,
were he to die, is not the active, willing agent of his own death because the gatil is
not necessarily the magqtul.

An example [siira] of this is: when in its right place and circumstance, such as
in the midst of an ongoing battle against an opponent’s military unit, whether ordered
by his commanding officer or on his own initiative, the soldier makes a lone charge
and as a result of that initiative manages to turn the tide of the day’s battle but dies
in the process (and not intentionally by his own hand), then that soldier dies as a
hero (and this circumstance is precisely the context of becoming a shahid — in Islamic
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terminology — as he died selflessly). If he survives, he wins a Medal of Honour or
at the least becomes an honoured war hero and is remembered as a famous patriot
(in our terminology, becoming a true mujdhid).

This is precisely the context of the mas’ala concerning the ‘lone charger’ [al-
hajim al-wahid] and the meaning of ‘putting one’s life in danger’ [al-taghrir bil-
nafs] found in all of the figh chapters concerning warfare. The Umma’s Doctor
Angelicus, Imam al-Ghazali (may Allah be pleased with him!) provides the best impar-

tial summation:

If it is said: What is the meaning of the words of the Most High:
S Y el 148 Y
[and do not throw yourself into destruction by your own hands!]?®

We say: There is no difference [of opinion amongst scholars] regarding the lone
Muslim [soldier] who charges into the battle-lines of the [opposing] non-Muslim
[army that is presently in a state of war with his army and is facing them in a bat-
tle] and fights [them] even if he knows that he will almost certainly be killed. The
case might be thought to go against the requirements of the Verse, but that is not
so. Indeed, Ibn ‘Abbas (may Allah be well pleased with both of them!) says: [the
meaning of] ‘destruction’ is not that [incident] but the failure to provide [adequate]
supplies [nafaqa: for the military campaign; in the modern context, the state
should provide the arms and equipment and so forth necessary for the purpose for
which all of this is done] in obedience to God [as in the first part of the Verse which
says: 4l Juw ) 58835 (And spend for the sake of God)*].

That is, those who fail to provide such equipment will destroy themselves. [In
another Sahdbi authority] al-Bara’a ibn ‘Azib [al-Ansari (may Allih be well pleased
with them both!)] says: [the meaning of] ‘destruction’ is [a Muslim] committing a
sin and then saying: ‘my repentance will not be accepted’. [A Tabi‘ authority] Aba
‘Ubayda says: it [the meaning of ‘destruction’] is to commit a sin and then not per-
form a good deed after it before he perishes. [Ponder over this!]

In the same way that it is permissible [for the Muslim soldier in the event described
above] to fight the non-Muslim [army] unto death, such acts [to that extent and
with that consequence] are also permissible [i.e., for the enforcer of the Law, since
the ‘a'id (antecedent) here goes back to the original pronoun (damir al-asl) for this
bab: the muhtasib or enforcer, such as the police] in [matters of] law enforcement
[hisba].

However, [note the following qualification (qayd):] were he to know [zanni] that
his charge will not cause harm to the non-Muslim [army] - for example, were a blind
or weak person to charge the [enemy] battle-lines - then his action is prohibited
[haram], and is included under the general meaning [ ‘umiim] of ‘destruction’ from
the Verse [for in this case, he will be literally throwing himself into destruction].

It is only permissible for him to advance [and suffer the consequences] if he

knows that he will be able to fight [effectively] until he is killed, or knows that he
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will be able to demoralize the non-Muslim [army]: by their witnessing his courage
and by their conviction that the rest of the Muslim [army] is [also] selfless [gillat
al-mubdla] in their willingness to sacrifice themselves for the sake of God [the
closest modern non-Muslim parallel would be ‘to die for one’s country’]. Thus the
will to fight [shawka] of the non-Muslim army will be shaken [and this may cause
panic and the collapse of their battle-lines].”

It is clear that this selfless deed, which any modern soldier, Muslim or non-
Muslim, might perform in battle today, is not suicide. It may hyperbolically be
described as a ‘suicidal” attack: but to endanger one’s life is one thing and to die
by one’s own hand during the attack is obviously another. And as the passage shows,
it is possible even under these circumstances for either situation to arise: an attack
that is taghrir bil-nafs, that is, not prohibited; and an attack of the tahluka-type, which
is prohibited.

Tafsil I
If the attack involves ramming a vehicle into a military target and the attacker is
certain to die, as with the historical Japanese kamikaze missions, then our jurists
have disagreed over whether it does or does not constitute suicide.

QAWL A
Those who consider it suicide argue that there is the possibility [zanni] that the
maqtil is the same as the gatil (as in Tafsil I above) and would therefore not allow
of any other qualification whatsoever, since suicide is a cursed sin.

QAWL B

Whereas those who consider otherwise, even when the magtil may be the same as
the gatil, will allow some other consideration such as the possibility that by carry-
ing out this action the battle of the day could be won. There are further details in
this alternative position, such as that the commanding officer does not have the
right to command anyone under him to perform this dangerous mission, so that,
were it to be legitimate, it could only be legitimate when it is not performed under
anyone else’s orders and is the sole initiative of the soldier concerned (for ex-
ample, an initiative taken in defiance of the standing orders of his commanding

officer).

The first of the two positions is the Preferred Position [muttajih] among our
jurists. The second is the Rarer Position because of the vagueness of the precedents;
because its legal details are fraught with difficulties and ambiguities and because
its dissenting position [muqabil] involves such significant consequences (namely,
the consequences that follow from suicide, for the Ijmd”is that one who commits
suicide will be damned to committing it eternally).
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In addition to this juristic preference, the first position is also better and prefer-
able since it is the original or starting position [asl] and because in relation to it
we invoke the well-known and accepted legal principle:

Al i e 5 A
[To avoid controversy is preferable.]

Finally, the first position is religiously safer, since, given the ambiguity of the
legal status of the person performing the act — whether it will result in the magqtil
being also the gdtil — there is doubt [shakk] and uncertainty concerning the sec-
ond position. Therefore this case falls under the category of doubtful matters
[shubuhat] of the kind [naw’] that should be avoided by those who are religiously
scrupulous [wara‘]. And here, the wisdom of our wise Prophet (may Allah’s bless-
ings and peace be upon him!) is illuminated by the Hadith of al-Nu‘man (may Allah
be well pleased with him!):

a0 el L
[He who saves himself from doubtful matters will save his religion and his honour.]*

Wa-Llahu a‘lam bis-sawab! [ God knows best what is right!]

Fd'ida
The original ruling [al-asl] for using a bomb (the medieval precedents are Greek
fire [gital bil-nar or ramy al-naft] and catapults [manjaniq]) as a weapon is that it
is makrih [offensive] because it kills indiscriminately [ya‘ummu man yuqatilii wa-
man ld yuqatili], unlike rifles (medieval example: a bow and arrow). If the indis-
criminate weapon is used in a place where there are civilians, it becomes haram
except when used as a last resort [min darira] (and of course, only then when used
by military personnel authorized to do so).

Hasil

From consideration of the foregoing three legal particulars, it is evident that the
opinion expressed regarding the ‘amal in the article cited is untenable by the stand-
ards of our Sacred Law.

As to those who may still be persuaded by it and suppose that the action can
be excused on the pretext that there is scholarly khildf on the details of Tafsil II
from Fasl I11 above (and that therefore, the ‘amal itself could ultimately be legit-
imated by invoking the guiding principle that one should be flexible with regard to
legal controversies [masd'il khilafiyya] and should agree to disagree); know then
there is no khildf among scholars that its rationale does not stand, since it is well
known that:

o



9780719079740 _C09.gxd 5/8/09 9:24 AM Page$4

264 ‘War on terror’
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[The controversial cannot be rejected; only (breach of) the unanimous can be
rejected.]

This qd‘ida, which is very terse in expression, means that an action about which
there is khilaf may be excused while an action that contravenes Ijmd" is categoric-
ally rejected.

Since it is agreed (at very least) by all scholars that killing non-combatants is
prohibited, the ‘amal overall is unquestionably outlawed.

Masa’il mufassala

Question I
If it is said: ‘T have heard that Islam says that the killing of civilians is allowed if
they are non-Muslims’.

We say: On a joking note (but ponder over this so your hearts may be opened!):
the authority is not with what ‘Islam says’ but with what Allah (Exalted is He!) and
His Messenger (may His blessings and peace be upon him!) have said!

But seriously: the answer is absolutely no; for even a novice student of figh would
be able to see that the first dabit above (Fasl I) concerns a non-Muslim opponent
in the case of a state of war having been validly declared by a Muslim authority
against a particular non-Muslim enemy, even when that civilian is a subject or in
the care [dhimma] of the hostile non-Muslim state [ Ddr al-Harb]. If this is the extent
of the limitation to be observed with regard to non-Muslim civilians belonging to
a declared enemy state, how much higher will the standard be in cases where there
is no valid war or when the status of war is ambiguous? Keep in mind that there
are more than one hundred Verses in the Qur'an commanding us at all times to
be patient in the face of humiliation and to turn away from violence [al-i‘rdd ‘ani
L-mushrikin was-sabr ‘ald adhd al-a’da’], while there is only one famous Verse in which
war (which does not last forever) becomes an option (in our modern context: for
a particular Muslim authority and not an individual), when a particular non-
Muslim force has drawn first blood.

Question I1
If it is said: ‘What about the verse of the Qur’an which says kill the unbelievers wher-
ever you find them and the sahih Hadith which says “I have been ordered to fight
against the people until they testify”?’

We say: It is well known among scholars that the following verse,

b by i Sl 10
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[kill the idolaters wherever you find them]’ is in reference to a historical episode: it
refers to those among the Meccan Confederates who breached the Treaty of
Hudaybiyya [Sulh al-Hudaybiyya] that led to the Victory of Mecca [ Fath Makka],"
and consequently, no legal rulings, or in other words, no practical or particular impli-
cations, can be derived from this Verse on its own. The Divine Irony and indeed
Providence from the last part of the Verse, ‘wherever you find them’ — which many
of our mufassirs understood in reference to place (i.e., attack them whether inside
the Sacred Precinct or not) - is that the victory against the Meccans happened with-
out a single battle taking place, whether inside or outside the Sacred Precinct; on
the contrary, there was a general amnesty [wa-mannun ‘alayhi bi-takhliyati sabilihi
or naha ‘an safki d-dima’] for the Jahili Arabs there. Had the Verse not been sub-
ject to a historical context, then you should know that, since it is of the general type
[‘@mm], it will therefore be subject to specification [takhsis] by some other indi-
cation [dalil]. In lay terms, even assuming we did not know that it related to the
Jahili Arabs, it could only refer to the case of a valid war when no ceasefire is in force.

Among the well known exegeses of ‘al-mushrikin’ from this Verse are ‘an-
nakithina khdssatan’ [ specifically, those who have breached (the Treaty) ;" ‘al-ladhina
yuhdribiinakum’ [those who have declared war against you];'* and ‘khdssan fi mushriki
I-‘arabi dina ghayrihim’ [specifically, the Jahili Arabs and not anyone else]."

As for the meaning of ‘people’ [al-nds] in the well-related Hadith cited above,
it is confirmed by Ijma’ that it refers to the same ‘mushrikin’ as in the Verse of Sara
al-Tawba above and therefore refers only to the Jahili Arabs [ mushrikii I-‘arab] dur-
ing the closing days of the Final Messenger and the early years of the Righteous
Caliphs and not to any other non-Muslims.

To sum up, we are not in a perpetual state of war with non-Muslims. On the
contrary, the original legal status [al-as!] is a state of peace, and making a decision
to change this status is the right and responsibility of a Muslim authority that will
in the Next World answer for its ijtihdd and decision. (Moreover, this decision is
not divinely entrusted to any individuals as such, not even to soldiers or scholars.)
How can one believe that we are in a perpetual state of war with non-Muslims when
there is a well-known rule in our Law that a Muslim authority can seek help from
anon-Muslim under certain conditions, for example from non-Muslim allies on con-
dition they are of goodwill towards Muslims:

Cpalusall Ao 4 (685 IS Ja g 0 V) (S ey Cppminny Y

Question 111
If it is said: ‘T have heard a scholar say that “Israeli women are not like women in
our society because they are militarized”. By implication, this means that they fall
into the category of women who fight and that this makes them legitimate targets
if only in the case of Palestine’.
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We say: No properly schooled jurists from any of the Four Schools would say this
as a legal judgment if they faithfully followed the juridical processes of the ortho-
dox Schools relating to this bab; for if it is true that the scholar made such a state-
ment and meant it in the way that you imply, then not only does this violate the
well-known principal rule above (Fas! I: ‘It is not permissible to kill their women
and children if they are not in direct combat’), but the supposed remarks also show
a lack of sophistication in the legal particulars. If this is the case, then it has to be
said here that this is not among the masd’il khilafiyya, about which one can afford
to agree to disagree, since it is outright wrong according to the principles and the
rules from our usil and furi’.

Let us restate the dabif again, as our jurists have succinctly summarized its rule
of engagement: a soldier can only attack a female or (if applicable) child soldier
(or amale civilian) in self-defence and only when she herself (and not someone else
from her army) is engaged in direct combat. (As for male soldiers, it goes without
saying that they are considered combatants as soon as they arrive on the battlefield
even if they are not in direct combat — provided of course that the remaining con-
ventions of war have been observed throughout, and that all this arises during a
valid war when no ceasefire is in force.)

Not only is this strict rule of engagement already made clear in our secondary
legal texts, but it is also obvious from the linguistic analysis of the primary proof-
texts used to derive this principal rule. Thus the form of the verb used in the scrip-
tures, yuqatilu, is of the mushdraka-type, so that the verb denotes a direct or
personal or reciprocal relationship between two agents: the minimum for which is
one of them making an effort or attempt to act upon the other. The immediate legal
implication here is that one of the two can only be considered a legitimate target
when there is a reciprocal or direct relationship.

In reality [wdqi‘], this is not what happens on the ground (since the bombing
missions are offensive in nature — they are not targeting, for example, a force that
is attacking an immediate Muslim force; but rather the attack is directed at an overtly
non-military target, so the person carrying it out can only be described as attack-
ing it — and the target is someone unknown until seconds before the mission reaches
its end).

In short, even if these women are soldiers, they can only be attacked when they
are in direct combat and not otherwise. In any case, there are other overriding
particulars to be considered and various conditions to be observed throughout,
namely, that it must be during a valid state of war when there is no ceasefire.

Question IV
If it is said: ‘When a bomber blows himself up he is not directing the attack
towards civilians. On the contrary, the attack is designed to target off-duty soldiers
(which T was told did not mean reservists, since most Israelis are technically
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reservists). The innocent civilians are unfortunate collateral damage in the target-
ing of soldiers’.

We say: There are two details here.

TAFSIL A
Off-duty soldiers are treated as civilians.

Our jurists agree that during a valid war when there is no ceasefire and when
an attack is not aimed at a valid military target, a hostile soldier (whether male or
female, whether conscripted or not) who is not on operational duty or not wear-
ing a military uniform and when there is nothing in the soldier’s outward appear-
ance to suggest that the soldier is in combat, is considered a non-combatant [man
ld yugatilu] (and in this case, must therefore be treated as a normal civilian).

A valid military target is limited to either a battlefield [ mahall al-ma‘raka or sahat
al-gital] or a military base [mu‘askar; medieval examples are citadels or forts;
modern examples are barracks, military depots, etc.]; and anything else such as a
restaurant, a hotel, a public bus, the area around a traffic light, or any other public
place can never be considered a valid military target, since first, these are not places
and bases from which an attack would normally originate [mahall al-ra’y]; second,
there is certain knowledge [yagin] that the targeted persons are intermingling
[ikhtilat] with non-combatants; and third, the non-combatants have not been
given the option to leave the place.

As for when the soldiers are on the battlefield, the normal rules of engagement
apply.

As for when the soldiers are in a barracks or the like, there is further discussion
on whether the soldiers become a legitimate target, and the Qawl Asahh [the More
Correct Position] according to our jurists is that they do, albeit to attack them in
such places is makriih.

TAFSIL B
Non-combatants cannot at all be considered collateral damage except when they
are in or at a valid military target, where they may be so deemed, depending on
certain extenuating circumstances.

There is no khildf that non-combatants or civilians cannot at all be considered
collateral damage at a non-military target in a war zone and that their deaths are
not excusable by our Law and that the one who ends up killing one of them will
therefore be sinful as in the case of murder, even though the soldier who is found
guilty of it would be excused from the ordinary capital punishment [hadd] unless
the killing was found to be premeditated and deliberate:

) a s dpana
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If the killing was not premeditated, the murderer’s punishment would be sub-
ject to the authority’s discretion [ta’zir] and he would in any case be liable to pay
the relevant compensation [diya].

As for a valid military target in a war zone, the Shafi'T School has historically
considered the possibility of justifying collateral damage, whereas other schools have
held it to be outlawed in all cases. The following are the conditions stipulated for
allowing this controversial exception (in addition to meeting the most important
condition of them all: that this takes place during a valid war when there is no
ceasefire):

1 The target is a valid military target.
2 The attack is as a last resort [min dariira] (such as when the civilians have been
warned to leave the place and after a period of siege has elapsed):

& e V) iR O ema Y Y S e Jd 1Y) Cisa g

3 There are no Muslim civilians or prisoners.

4 The decision to attack the target is based on a considered judgement on the part
of the executive or military leader that by making the attack, there is a good chance
that the war or battle will be won.

(Furthermore, this position is subject to khildf among our jurists with regard to

whether the military target can be a Jewish or Christian [Ahl al-Kitab] or other

non-Muslim one, since the sole primary text that is invoked to allow this exception
concerns an incident restricted to the same ‘mushrikin’ as in the Verse of Sara
al-Tawba in Question II above.)

Intentionally to neglect any of these strict conditions is analogous to not
fulfilling the conditions [shurit] for a prayer [Salat] with the outcome that [the
action] becomes invalid [batil] and ineffective [ fasad]. This is why the means
of an act [‘amal] must be correct and valid according to the rule of Law in order
for its outcome to be sound and accepted, as expressed succinctly in the following
aphorism of Imam Ibn ‘Ata Allah (may Allah sanctify his soul!):

s 288 bl 283
[He who makes good his beginning will make good his ending. ]

In our Law, the ends can never justify the means except when the means are in them-
selves permissible, or mubdh (and not haram), as is made clear in the following famous

legal principle:
fane Fucandl Al 5 dela 22Ul AL
[The means to a reward is itself a reward and the means to a sin is itself a sin.]

Hence, with even a simple act such as opening a window, which on its own is only
mubdh or haldl, that is, neither worthy of reward nor sinful, when a son does it with
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the intention of enhancing his mother’s comfort on a hot summer’s day before
she asks for it to be opened, the originally non-consequential act itself becomes
mandiib [recommended] and the son is rewarded in his ‘amal-account for the Next
World and incurs the pleasure of Allah.

WaLlahu a'lam wa-ahkam bis-sawab! [ God knows and judges best what is right!]

Question V
If it is said: ‘In a classic manual of Islamic Sacred Law, I read that “it is offensive
to conduct a military expedition [ghazw] against hostile non-Muslims without the
caliph’s permission (though if there is no caliph, no permission is required)”. Does
this not mean that though it is makrih for anyone else to call for or initiate such a
jihad, it is nevertheless permissible?’

We say:
deall AYIESE Y

[There can be no battle except during a war!]

Secondary legal texts, like primary proof-texts (a single Verse of the Qur’an from
among the relatively few Ayat al-Ahkam or a Hadith from among the limited num-
ber of Ahadith al-Ahkdm), must be read and understood in context. The conclu-
sion that it is permissible — however repugnant — for anyone other than those in
authority to declare or initiate a war is evidently wrong, since it violates the prin-
cipal rule of engagement discussed in Fasl II above.

The context is that of endangering one’s life [ taghrir bil-nafs] when there is already
a valid war with no ceasefire, as seen in the above example from the Ihyd’ passage,
and is therefore not that of executive concerns such as declaring a war and the like.
This is also obvious from the terminology used: a ghazw [a military act, assault,
foray or raid; the minimum limit in a modern example is an attack by a squad or
a platoon (katiba)] can take place only when there is a state of jihdd [war], not
otherwise.

FA’IDA

Imam Ibn Hajar (may Allah be pleased with him!) lists the organizational struc-
ture of an army as follows: a ba‘th [unit] and several such together, a katiba
[platoon], which is a part of a sariyya [company; made up of S0-100 soldiers],
which is in turn a part of a mansar [regiment; up to 800 soldiers], which is a
part of a jaysh [division; up to 4,000 soldiers], which is a part of a jahfal [army corps;
exceeding 4,000 soldiers] making up the jaysh ‘azim [army]."*

In our School, it is offensive but not completely prohibited for a soldier to defy
or, in other words, to take an initiative against the wishes of his direct superiors,
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whether his unit is strong or otherwise. In the modern context, this may include
cases when soldier(s) disagree with a particular decision or strategy adopted by their
superior officers, whether during a battle or otherwise.

The accompanying classic commentary to the text quoted will help clarify this:

[Original Text:] It is offensive to conduct an assault [whether the unit is strong (man‘a)
or otherwise; and some have defined a strong force as 10 men] without the per-
mission of the authority ([Commentary:] or his subordinate, because the assault
depends on the needs [of the battle and the like] and the authority is better in-
formed about them. It is not prohibited [to act without his permission] (if there is
no grave endangering of one’s life even when that is permissible in war.)"

Question VI
If it is said: ‘What is the meaning of the rule in figh that I always hear, that jihdd is
a fard kifaya [communal obligation] but when the Dar al-Islam is invaded or occu-
pied it is a fard ‘ayn [personal obligation]? How do we apply this in the context of
a modern Muslim state such as Egypt?’

We say: It is fard kifaya for the eligible Muslim subjects of the state in the sense
that joining the army is voluntary when the state declares war with a non-Muslim
state (non-Muslim subjects are evidently not religiously obligated but can still serve).
It becomes a fard ‘ayn for any able-bodied Muslim when there is conscription or
a nationwide draft if the state is invaded by a hostile non-Muslim force, but only
until that hostile force is repelled or the Muslim authority calls for a ceasefire. As
for those not in the military, they have the option to defend themselves if attacked,
even if they have to resort to throwing stones and using sticks:

Lac ol 3 jlan glgs sl ¢ o3 (sh

FURC

When it is not possible to prepare for war [and rally the army for war (ijtima’
li-harb) and a surprise attack by a hostile force completely defeats the army of the
state and the entire state is occupied] and someone [at home, for example] is faced
with the choice of whether to surrender or to fight [such as when the hostile force
comes knocking at the door], then he may fight. Or he may surrender, provided
that he knows [with certainty] that if he resists [arrest] he will not be killed and
that [his] wife will be safe from being raped [fdhisha] if she is captured. If not [that
is to say, he knows he will be killed even if he surrenders and his wife raped when
captured], then [as a last resort] fighting [ jihdd] becomes personally obligatory for
him.'¢

Reflect upon this legal ruling of our Religion and the emphasis placed upon pre-
serving human life and upon the wisdom of resorting to violence only when it is
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absolutely necessary and in its proper place; and witness the conjunction between
the maqdsid and the wasa’il and the meaning of the conditions when fighting actu-
ally becomes a fard ‘ayn for an individual!

Question VII
If it is said today: ‘In the [ShafiT] madhhab, what are the different classifications
oflands in the world? For example, Ddr al-Islam, Ddr al-Kufr and so forth, and what
have the classical ulama said their attributes are?’

We say: In accordance with empirical fact [tajriba], Muslim scholars have classified
the territories in this world into Ddr al-Islam [synonyms: Bilad al-Islam or Dawla
Islamiyya; a Muslim state or territory or land or country, etc.] and Dar al-Kufr [a
non-Muslim state, territory, etc.].

The definition of a Muslim state is: ‘any place in which a resident Muslim [author-
ity] is capable of defending itself against hostile forces [harbiyyin] for a period of
time, where its decisions have the force of law at that time and thereafter, is a Muslim
state’.'” A non-Muslim who resides in a Muslim state is, in our terminology: kafir
dhimmi or al-kafir bi-dhimmati l-muslim [a non-Muslim in the care of a Muslim state].

By definition, an area is a Muslim state as long as Muslims continue to live there
and the political and executive authority is Muslim. (Think about this, for the Muslim
lands are many, varied, wide and extensive; and how poor is the insight of those
who have tried to limit the definition of what a Muslim state must be, and thus,
whether or not they realized what they were doing, have attempted to reduce the
extent of the Muslim world!)

As for a non-Muslim state, it is the absence of a Muslim state.

As for Dar al-Harb (sometimes called Ard al-‘Adw), it is a non-Muslim state
which is in a state of war with a Muslim state. Therefore, a hostile non-Muslim
soldier from there is known in our books as: kdfir harbi.

FURC*

Even if a kdfir harbi resides in or enters a Muslim country that is in a state of war
with his home country, provided of course he does so with the permission of the
Muslim authority (such as entering with a valid visa and the like), the sanctity of
his life is protected by our Law, just like that of the Muslim and non-Muslim sub-
jects of the state.'® In this case, his legal status becomes a kdfir harbi bi-dhimmati
l-imam [a hostile non-Muslim under the protection of the Muslim authority], and
for all intents and purposes he becomes exactly like the non-Muslim subjects of
the state. In this way, the apparent distinction between a dhimmi and a harbi non-
Muslim is academic and a distinction in name only.

The implication of this rule for pious, God-fearing and Law-abiding Muslims
is not only that to attack non-Muslims is illegal and an act of disobedience
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[ma'siya], but also that the steps taken by the Muslim authority and its enforcers,
such as in Malaysia or Indonesia today, to protect the places of non-Muslims, includ-
ing churches or temples, from the threat of attacks and bombings, are included under
the bab of amr bi-l-ma’riif wa nahy ‘ani l-munkar [the duty to intervene when another
is acting wrongly; in the modern context: enforcing the Law], even if should it cost
the life of the Muslim enforcers [muhtasib] whose task it is to protect the non-Muslims.

Question VIII
If it is said: ‘In what category of land are those who live in the European Union,
and what is the hukm of those who are here? Should they theoretically leave?’

We say: It is clear that the countries in the Union are non-Muslim states, with the
possible future exceptions of Turkey or Bosnia, for example, should they become
a part of the Union. The status of the Muslims who reside and are born in non-
Muslim states is the converse of the above non-Muslim status in a Muslim state:
muslim bi-dhimmati l-kdfir [a Muslim in the care of a non-Muslim state] and from
our own Muslim and religious perspective, whether we like it or not, there are sim-
ilarities in their guest status which should not be forgotten.

There is precedent for this status in our Law. The answer to your question is
this: they should as a practical matter remain in these countries and if possible learn
to cure the schizophrenic cultural condition in which they may find themselves —
whether this be the sense of a torn identity in their souls or their dissociation from
the general society. If they cannot do so, but find instead that their surroundings
are incompatible with the life they feel they must lead, then it is recommended for
them to leave and reside in a Muslim state. This status is made clear in the fatwa
of the Muhaqqiq, Imam al-Kurdi (may Allah be pleased with him!):

He (may the mercy of Allah — Exalted is He! - be upon him!) was asked: In a ter-
ritory ruled by non-Muslims, the Muslims have been left [in peace] except that they
pay tax [mal] every year just like the jizya-tax in reverse, for when the Muslims pay
them, their protection is ensured and the non-Muslims do not oppose them [i.e,,
do not interfere with them]. Thereupon Islam is practiced openly and our Law is
established [meaning that they have the freedom to practice their religious duty in
the open and in effect become practising Muslims in that non-Muslim society]. If
the Muslims do not pay them, the non-Muslims could massacre them by killing or
pillage. Is it permissible to pay them the tax [and thereby become residents]? If you
say it is permissible, what is the ruling about the non-Muslims mentioned above when
they are at war [with a Muslim state]: would it or would it not be permissible to
oppose them and if possible, take their money? Please give us your opinion!

The answer:

Insofar as it is possible for Muslims to practice their religion openly according to
their rights [in that country], and they are not afraid of any threat [ fitna] to their
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religion if they pay tax to the non-Muslims, it is permissible for them to reside there.
It is also permissible to pay the tax as a requirement of it [residence]; indeed, it is
obligatory [wdjib] to pay them the tax for fear of their causing harm to Muslims.
The ruling about the non-Muslims at war is that, because they protect the Muslims
[in their territory], it would not be permissible for the Muslims to murder them or
steal from them."

The dabit for this mas’ala is:

2
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[If someone is able to practise his religion openly and is not afraid of threat to his
religion, life and property, then emigration is not obligatory for him.]

FURU*

Our ShafiT jurists have given detailed consideration to the case of Muslims resid-
ing in a non-Muslim state, and they have divided the legal rulings about their emig-
ration from it to a Muslim state into four sorts (assuming that an individual is able
to emigrate and has the means to do so):

1

3

4

Haram: it is prohibited for them to leave when they are able to defend their ter-
ritory from a hostile non-Muslim force or withdraw from it (as in the case of a
border state, buffer area or disputed territory) and do not need to ask for help
from a Muslim state. The reason is that their place of residence is already, tech-
nically [hukman], a ‘Muslim state’ even though not in name [siratan], since they
are able to practise their religion openly even though the political or executive
authority is not Muslim; and if they emigrated it would cease to be so. This falls
under the fighi classification of Dar Kafir Suratan La Hukman, which is equi-
valent to Ddr Islam Hukman La Siratan.

Makrah: it is offensive for them to leave their place of residence when it is pos-
sible for them to practise their religion openly and they are happy to do so.
Mandib: leaving becomes recommendable only when it is possible for them to
practise their religion openly but they find themselves unhappy to do so.
Wajib: it becomes obligatory to leave when it is the only remaining option, that
is, when practising their religion openly is not possible. A legal precedent is the
position in the aftermath of the Reconquista in Spain (conditions that no longer
prevail in Spain today) when the Five Pillars of the Faith were actively proscribed,
so that, for example, Muslim homes were required to keep their doors open after
sunset during the fasting month of Ramadan in order that the Spanish author-
ities could check that the communal act of breaking the fast was not taking place.

Question IX

If it is said: ‘Would you say that in the modern age with all the considerations sur-

rounding sovereignty and inter-connectedness, these classical labels do not apply
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any longer, or do we have sufficient resources in the School to continue using these
same labels?’

We say: As Imam al-Ghazali used to say:
o) 8 AALE D8 el Ca e 1)
[Once the real meaning is understood, there is no need to quibble over names.]

Labels can never be relied upon; it is the meaning behind them that must be
properly understood. Once they are unpacked, they immediately become relevant
for all times; just as with the following loaded terms: jihdad, mujahid and shahid. For
Muslims who fail to notice the relevance of our own inherited medieval terms with
the modern world, the result may be that they will live in a schizophrenic cultural
reality and will be unable to identify with the surrounding society and will not be
at peace [sukiin] with the rest of creation. Just as the sabab al-wujid of this article
is a Muslim’s misunderstanding of his own medieval terminology from a long and
rich legacy, the fitna in the world today has been the result of those who mis-
understand our Law.

Pay heed to the words of Mawlana Rami (may Allah sanctify his secrets!):

Go beyond names and look at the qualities, so that they may show you
the way to the essence.

The disagreement of people takes place because of names. Peace occurs
when they go to the real meaning.

Every war and every conflict between human beings has happened
because of some disagreement about names.

It is such an unnecessary foolishness, because just beyond the arguing there is a long
table of companionship, set and waiting for us to sit down.

End of the masd’il section.

Tatimma

It is truly sad that despite our sophisticated and elaborate set of rules of engage-
ment and in spite of the strict codes of warfare and the chivalrous disciplines that
our soldiers are expected to observe, which have all been thoroughly elaborated
and codified by the orthodox jurists of the Umma from among the generations of
the Salaf, there are today in our midst those who are not ashamed to depart from
these sacred conventions in favour of opinions espoused by persons who have received
no training in the Sacred Law at all and certainly none sufficient to be considered
a qadi or a faqih - the rightful heirs and sources from whom they should be receiv-
ing practical guidance in the first place. Instead they rely on engineers or scientists
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and on those who are not among its ahl, yet speak in the name of our Law. With
these ‘reformist’ preachers and da'’s comes a departure from the traditional ideas
about the rules of siyar/jihdad/ qitdl, i.e., warfare. Do they not realize that by following
them they will be ignoring the limitations and restrictions cherished and protected
by our pious forefathers and that they will be turning their backs on the Jamd‘a and
Ijma’ and that they will be engaging in an act for which there is no accepted legal
precedent within orthodoxy in our entire history? Have they forgotten that part of
the original magsad of warfare/jihad was to limit warfare itself and that warfare for
Muslims is never total war, so that women, children and innocent bystanders are
not to be killed and property not to be needlessly destroyed?

To put it plainly, there is simply no legal precedent in the history of Sunni Islam
for the tactic of attacking civilians and overtly non-military targets. Yet the awful
reality today is that a minority of Sunni Muslims, whether in Iraq or Beslan or else-
where, have perpetrated such acts in the name of jihdd and on behalf of the Umma.
Perhaps the first such mission to break this long and admirable precedent was the
Hamas bombing on a public bus in Jerusalem in 1994 - not that long ago. (Reflect
on this!)

Immediately after the incident, the almost unanimous response of the ortho-
dox ShafiT jurists from the Far East and the Hadramawt was not only to make clear
that the minimum legal position from our Sacred Law is untenable for persons who
carry out such acts, but also to warn the Umma that by going down that path we
would be compromising the optimum way of Ihsdn and that we would thereby be
running a real risk of losing the moral and religious high ground. Those who still
defend this tactic, blindly invoking a nebulous usili principle justified from darira
while ignoring the far7 strictures, must look long and hard at what they are doing
and ask the question: was it absolutely necessary, and if so, why was this not done
before 1994, and especially during the earlier wars, most of all during the disasters
of 1948 and 19672

How could such a tactic have been condoned by one of our Rightly Guided
Caliphs and a heroic fighter such as ‘Ali (may Allah ennoble his face!), who, when
in the Battle of the Trench with his notorious non-Muslim opponent, who was
seconds away from being killed by him, and who spat on his noble face, immedi-
ately left him alone. When asked his reasons for withdrawing when Allah clearly
gave him power over his enemy, he answered: ‘I was fighting for the sake of God,
and when he spat in my face I feared that if I killed him it would have been out of
revenge and spite!” Far from being an act of cowardice, this characterizes Muslim
chivalry: fighting but not doing so out of anger.

In actual fact, the only precedent for this tactic from Muslim history is the
terrorism carried out by the ‘Assassins’ of the Nizari Isma‘ilis. The most famous
victim of one of their suicide missions was the wise minister and the Defender
of the Faith — who might otherwise have survived to confront the fitna of the
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Crusades: Nizam al-Mulk, the Jamal al-Shuhada’ (may Allah encompass him with
His mercy!), assassinated on Thursday, the 10th of the holy month of Ramadan
485, or 14 October 1092.

Ironically, in the case of Palestine, the precedent was set not by Muslims but
by early Zionist terrorist gangs such as the Irgun, who, for example, infamously
bombed the King David Hotel in Jerusalem on 22 July 1946. So ask yourself as an
upright and God-fearing believer, whose every organ will be interrogated: do you
really want to follow the footsteps and the models of those Zionists and the het-
erodox Isma‘ilis, instead of the path taken by our Beloved (may Allah’s blessings
and peace be upon him!), who for almost half of the (twenty-three) years of his
mission endured Meccan persecution, humiliation and insults? Is anger your only
strength? If so, remember the Prophetic advice that it is from the Devil. And is darira
your only excuse for following these false prophets into their condemned lizard-
holes? Do you think that any of our famous mujahids from history, such as ‘Alj,
Salih al-Din, and Muhammad al-Fatih (may Allah be well pleased with them all!)
will ever condone the Al-Muhajiroun article you quoted and these acts today in
Baghdad, Jerusalem, Cairo, Bali, Casablanca, Beslan, Madrid, London and New York,
some of them committed on days when it is traditionally forbidden by our Law to
fight: Dha 1-Qa‘da and al-Hijja, Muharram and Rajab? Every person of fitra will
see that this is nothing other than a sunna of perversion.

This is what happens to the Banii Adam when the wahm is abandoned by ‘aql,
when one of the magqdsid justifies any wasila, when the realities of furii’ are indis-
criminately overruled by generalities of usil, and most tragically, as illustrated
from the eternal blunder of Iblis, when Divine tawakkul is replaced by basic nafs.

Yes, we are one Umma such that when one part of the macro-body is attacked some-
where, the other parts inevitably feel the pain. At the same time, our own history
has shown that we have also been a wise and sensible rather than a reactive and
impulsive Umma. That is the secret of our success, and that is where our strengths
will always lie as has been promised by Divine Writ: in sabr and in tawakkul. It is
already common knowledge that when Jerusalem fell to the Crusading forces on
the 15 July 1099 and was occupied by them, and despite its civilians having been
raped, killed, tortured and plundered and the Umma at the time humiliated and
insulted — acts far worse than what can be imagined in today’s occupation - it took
more than a hundred years of patience and legitimate struggle under the Eye of
the Almighty before He allowed Salah al-Din to liberate Jerusalem. We should have
been taught from childhood by our fathers and mothers about the need to prior-
itize and about how to reconcile the spheres of our global concerns with those of
our local responsibilities — since we will definitely not escape the questioning after
death about the latter — so that by this insight we may hope that our response will
not be disproportionate nor inappropriate. This is the true meaning [hagiqa] of
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the true advice [nasiha] of our Beloved Prophet (may Allah’s blessings and peace
be upon him!): to leave aside what does not concern one [tark ma ld ya‘nih] when
one’s time and energy could be better spent in improving the lot of the Muslims
today or benefiting others in this world.

Yes, we will naturally feel the pain when any of our brothers and sisters die unjustly
anywhere especially when their deaths have been caused directly by non-Muslims,
but it must be the more painful for us when they die in Iraq, for example, when
their deaths are caused directly by the self-destroying/martyrdom/suicide missions
carried out by one of our own. On tafakkur, the second pain should make us real-
ize that missions of this sort, when the means and the legal particulars are all wrong
— by scripture and reason — are not only a scourge for our non-Muslim neighbours
but a plague and great fitna for this mercy-bound Umma, and desire insdf so that
out of maslaha and the general good, it can be stopped.
To this end, we could sum up a point of law tersely in the following maxim:

G (8 ol Jass Y
[Two wrongs do not make a right.]

If the first pain becomes one of the mitigating factors and ends up being used as a
justification by our misguided young to retaliate in a manner that our Sacred Law
definitely and without doubt outlaws (which makes the Al-Muhajiroun article the
more appalling, as its author will have passed the special age of forty), then the lat-
ter pain should by its graver significance generate a greater and more meaningful
response. With this intention, we may hope that we shall regain our former high
ground and reputation and rediscover our honour and chivalrous qualities and be
no less brave.

I end with the first ever Verse revealed in the Qur’an which bestowed the military
option only upon those in a position of authority:

o) L™ (o) 153 Y 0 5183 ol ) o 3 1510

[And fight for the sake of God those who fight you: but do not commit excesses,
for God does not love those who exceed (i.e., the Law).]*

Even then, peace is preferred over war:
Al e UST5T Led miald LT 1 a0 1)
[Now if they incline toward peace, then incline to it, and place your trust in God.]*'

Even if you think that the Muslim authority in question has decided wrongly and
you disagree with its decision not to make war with the non-Muslim state upon

o



9780719079740 _C09.gxd 5/8/09 9:24 AM Page$8

278 ‘War on terror’

which you wish war to be declared, then take heed of the following Divine
command:

e 1 Tl D el ol 1l e il G

[O believers, obey God, and obey the Messenger, and those with authority among you!

]22

If you still wish to insist that your authority should declare war with the non-Muslim
state upon which you wish war to be declared, then the most you may do in this
capacity is to lobby your authority. However, if your anger is so unrestrained and
brings out the worst in you to the point that your disagreement with your Muslim
authority leads you to declare war on those you want your authority to declare war
on, and you end up resorting to violence, then know with certainty that you have
violated our own religious Laws. For then you will have taken the Shari‘a into your
own hands. If indeed you reach the point of committing a violent act, then know
that by our own Law you would be automatically classified as a rebel [ahl al-baghy]
whom the authority has the right to punish, even if the authority is perceived to
be or is indeed corrupt [fasiq]. (The definition of rebels is: ‘Muslims who have dis-
agreed [not by heart or by tongue but by hand] with the authority even if it is unjust
(ja'ir] and they are correct [‘adilin]’.)”

That is why, my brethren, when the military option is not a legal one for the
individuals concerned, you must not lose hope in Allah; and let us be reminded of
the words of our Beloved (may Allah’s blessings and peace be upon him!):

el e (a 4K Al Tl
[The best jihdd is a true (i.e., brave) word in the face of a tyrannical ruler.]**

For it is possible still, and especially today, to fight injustice or zulm or tdghit in
this dunya through your tongue and your words and through the pen and the courts,
which still amounts in the Prophetic idiom to jihdd, even if not through war. As
in the reminder [tadhkira] of the great scholar, Imam al-Zarkashi: war is only a
means to an end and as long as some other way is open to us, that other way should
be the course taken by Muslims.

Ma sha’ Allah, how true indeed are the Beloved’s words, inspiring the latter-day
mujahid or activist to be no less brave in his or her campaign for a just cause in an
oppressive country (or one needing reform) than the former mujahid or patriot who
fought bravely for his country in a just war:

plaal) Clall L W) S8 Y 5 Jsn W g S o) i g Lins 5 5 Ladlusd D) 5 Ll 8L a5 ) (308
?Wucjugm\dh\d}u)yba\l_uhuw‘;‘Lﬂjsﬂjuhﬂk;m)J;;ajd‘jgmh%\u‘;Lﬁ‘}LAJ
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[Fear God, and go back to controlling your self and to curing your wickedness! For
indeed, He is enough for us: what an excellent guardian! There is no help or power
except through God, the High and Mighty! May His blessings and peace be upon
our master, Muhammad, and his Family! And may He be pleased with our leaders,
the Companions of the Messenger of God, one and all! And may we be together
with them and in their company, and may He make us among their Troop. By Your
Mercy, O Most Merciful of those who show mercy, Amen!]

May this be of benefit.

With heartfelt wishes for salam and tayyiba
from Oxford to Brunei,

Muhammad Afifi al-Akiti

16th Jumada’ II 1426

23 July 2005
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IV Glossary of Arabic terms — Shaykh Gibril F. Haddad

Ahadith al-Ahkam  hadithic proof-texts for legal rulings

ahl [1] people; [2] experts or qualified adherents or practitioners

‘aql intellect, reason

‘amal  deed, action

asl  see usil

Ayat al-Ahkam  Qur’anic proof-texts for legal rulings

bab  chapter or legal subject

Baniit Adam human beings

dabit see dawabit

dd‘i  summoner or preacher

Dajjal  lit,, ‘imposter’; the Anti-Christ

darira necessity

dawabit  pl. of dabit, standard or principal rule

Doctor Angelicus The Angelic Scholar, a title given to Thomas Aquinas, the great
theologian of the Western Church, who is compared here to al-Ghazali
dunyd  this world, this life

fa'ida  benefit

faqih  see figh

fard ‘ayn  personal obligation

fard kifdaya  communal obligation

far'i adj. from far’, see furi’

fasl  see fusul

fatwa legal opinion, legal response

figh Islamic jurisprudence, the expertise of the fagih; adj. fighi = legal
fitna  strife, temptation, seduction, delusion, chaos, trial and tribulation
fitra  sane mind and soul, primordial disposition

fuqahd’  pl. of fagih (q.v.)

furi  pl. of far' = [1] branches (of the Law), secondary legal texts; [2] corollar-
ies, corollary legal principles

fusal  pl. of fasl = sections or legal particulars

Hadith a saying of the Prophet Muhammad, upon whom blessings and peace
halal lawful, permitted

hagiqa  truth, reality; true meaning; substance

haram  categorically prohibited, unlawful

hasil  legal outcome

hukm [shari] legal status, legal ruling

Iblis Satan

Ihsan  Excellence, the pinnacle of religious practice

Iima® Consensus
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ijtihad independent judgement, personal decision

insaf fairness, setting things right

Jahili  lit., ‘ignorant’; a pre-Islamic or pagan Arab

Jama‘a  the Orthodox Community

Jamal al-Shuhada’ The Beauty of Martyrs, the title of the murdered vizier Nizam
al-Mulk

jihad moral or military struggle by the mujahid

jizya poll tax imposed on non-Muslims in pre-modern times by Muslim
governments

Kabira Major Sin

khilaf  (juridical) disagreement

khilafiyya  fem. adjective from khildf = having to do with (juridical) disagreement
kuffar  pl. of kafir, non-Muslim

madhhab  school of Law

makrith ~ detestable, abhorrent, abominable, disliked, legally offensive
mandiub recommended, praiseworthy

magqdsid  pl. of magsad, objective or ends

magqsad  see maqdsid

masd’il  pl. of mas’ala, question or legal discussion or case

masd’il mufassala  detailed questions and answers

mas’ala  see masd'il

maslaha  welfare, public/general good

mubdh  indifferently permissible

mufassir  exegete

mufti  one who formulates fatwds or formal legal responses
Muhaqqiq The Careful Examiner, a title given to Imam al-Kurdi, one of the last
great jurist of the ShafiT School

mujahid one who does jihad (q.v.)

mukallaf legally-responsible Muslim

mushdraka mutual or reciprocal matter

nafs  ego, self

nasiha faithful, sincere advice

qadaya pl. of qadiyya, issue or legal context

gadi  judge in an Islamic court of law

qd‘ida  see qawd'id

qatil nafsah  self-killer, suicide

gawd'id  pl. of ga‘ida, maxim or legal principle

gawl saying or legal position

gital  killing, warfare, battle

sabab al-wujud  raison d’étre

sabr patient endurance and fortitude
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Sahabi  Companion of the Prophet Muhammad, upon whom blessings and peace
sahih  authentic, sound

Salaf Pious Predecessors, early authorities

salam  peace

shahid, pl. shuhadd’ self-sacrificing believer who dies for the sake of God alone,
‘martyr’

shakk  doubtful knowledge, something undecided (50% certain)

shari  adj. legitimate in the eyes of the Shari‘a (Islamic Law), lawful, legal

siyar  military expeditions

sunna way, path

sira a chapter of the Qur'an

sura example, illustration; a legal case in point

TabiT  Successor of the Companions

tafakkur  reflection

tafsil  detailed legal discussion

taghrir bil-nafs  risking one’s life

tahluka  self-destruction

taghiit  designating despotic, impious and ultimately Satanic forces, i.e., everything
that leads astray and turns away from God

tatimma  conclusion

tawakkul  reliance upon God

tayyiba goodness

thawabit  pl. of thabit, axiom

‘ulamd’  Muslim scholars trained in Islamic theology and law

Umma  the Muslim Community at large

ustadh  teacher

usiil  pl. of asl, foundational principle; adj. usilt

wahm  imaginative faculty or emotions; whimsy, merely imagining something to
be possible (25% certain)

wasd’il  pl. of wasila, means

wasila  see wasd'il

yaqin certain knowledge, knowing something to be true (100% certain)

zann probable knowledge, believing or thinking something is probable (75%
certain)

zulm  injustice oppression, persecution

Notes

1 Editor’s note: the Fatwa, which is widely available on the Internet, was first pub-
lished separately as a booklet (Birmingham: Aqgsa Press, 200S; Hellenthal, Germany:
Warda Publications, 2005); subsequently, a second edition appeared together with

o



9780719079740 _C09.gxd 5/8/09 9:24 AM Page$3

Defending the transgressed 283

(oI Be N2 w

O

11
12
13
14
15
16
17
18
19
20
21
22
23
24

contributions by other Muslim scholars in The State We Are In: Identity, Terror and the
Law of Jihad (Bristol: Amal Press, 2006). The Fatwa is reproduced here with further
stylistic corrections made by the editor in collaboration with the authors.

Editor’s note: this expression translates the Arabic expression al-umma al-marhima.
Editor’s note: for some context on Al-Muhajiroun, see www.guardian.co.uk/world/
2007/may/06/terrorism.jamiedoward. For the full text of the Al-Muhajiroun article, see
http: //mac.abc.se/~onesr/ez/isl/0-sbm/Deviant.Opinion.html.
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Related by Ahmad, al-Bukhari, Muslim, al-Tirmidhi, Ibn Majah, al-Tabarani, and al-
Bayhagqi, with variants.

Qur’an 9:S.

Editor’s note: The Treaty of Hudaybiyya (called after a plain outside Mecca) is the peace
treaty that was concluded between the Muslims and the pagan Meccan Confederates
in 628CE. Under its terms, the Muslims agreed to give up the pilgrimage that they had
intended to make at that moment. The treaty, intended to remain in force for ten years,
lasted only two years, when the Meccans breached and repudiated it. This precipitated
the Muslims” march on Mecca by which they captured the city without a battle, an event
traditionally known as the Victory of Mecca.
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From a Hadith of Aba Sa‘id al-Khudri (may Allah be well pleased with him!) among
others, which is related by Ibn al-Ja'd, Ahmad, Ibn Humayd, Ibn Majah, Aba Dawud,
al-Tirmidhi, al-Nasa’i, Aba Ya‘la, Aba Bakr al-Rayani, al-Tabarani, al-Hakim, and al-
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